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STATEMENT OF THE PURPOSE OF THIS 
QUARTERLY. 


At the meeting of the Executive Committee of the Massa- 
chusetts Bar Association on Saturday, November 18, 19165, it was 
unanimously voted that this Association follow the example of 
the American Bar Association and begin the publication of a 
quarterly law periodical to be issued without extra charge to the 
members of the Association in November, February, May, and 
August. This is to be a state law magazine dealing primarily 
with matters of local interest and practice for Massachusetts 
lawyers. No attempt will be made to enter, as a competitor, the 
already overcrowded field of general law reviews or to fill any 
specific number of pages for each issue. 

The object will be to place before the Massachusetts Bar in 
convenient form material likely to be of professional interest and 
of practical value. 

The reports of committees and other proceedings of the Asso- 
ciation will also be printed in the magazine and the annual cir- 
culation of bound volumes of reports will be discontinued. 

The President was authorized to appoint a committee on pub= 
lication, of which he should be a member ex-officio, to carry out 
the plan above outlined. Accordingly the committee named 
below was appointed. 

The beginning of such a magazine is necessarily an experiment 
which, it is hoped, will prove both interesting and useful. 


HENRY N. SHELDON, 
JOHN W. HAMMOND, 
GEORGE R. NUTTER, 
FRANK W. GRINNELL, 


Committee on Publication. 


All communications should be directed to 


FRANK W. GRINNELL, Secretary, 
16 Central Street, Boston, Mass. 


(7) 








THE ANNUAL MEETING. 


The Sixth Annual Meeting of the Massachusetts Bar 
Association was held at the State House, Boston, on Satur- 
day, October 30, 1915, at 9.30 a.m. 

The President, Hon. Herbert Parker, delivered the fol- 
lowing address : 


THE PRESIDENT’S ADDRESS. 


Seventy years ago Rufus Choate in a memorable address 
to the Harvard Law School, now, I fear, too little noted and 
to too many quite unknown, reviewed with his own match- 
less majesty of thought and splendor of phrase the true 
ideals of the lawyer, as he wove in words glowing with the 
fervor of his exalted faith the indissoluble bonds that hold 
us in honorable fellowship by the ties and duties and the 
cares of our common service, uplifting it high above the 
mere ambition for unthinking praise or the golden allure- 
ment of “ flowing fees.” 

None could falter or fail in holding to that virtue which 
he required of himself and of his fellows, that inflexible 
courage by which a just, though seemingly hopeless, cause 
should be sustained and brought to victorious conclusion. 
Hearing him none could stand dismayed by wealth or 
power arrayed against him or fail to know that the lawyer 
true to his traditional faith is the refuge or champion of the 
oppressed or unfortunate. As he spoke, none pledged to 
the service we have assumed could hesitate, through sordid 
thought of selfish interest, or be seduced through insidious 
hope of favor, to decline or withdraw from the uncompro- 
mising assertion of the worthy cause of most humble client. 
All those temptations, all those hazards that may assail us 
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all, those occasions which yield opportunity for the realiza- 
tion of the true conception of our professional and moral 
obligations, and for the worthy triumphs to which we may 
attain, were presented for the consideration of those who 
heard him as only he, who had known them all, could have 
done, and so, through the printed words of his discourse, 
and through the undying influence of his character and 
distinguished life, he has left both admonition and inspira- 
tion to all who modestly or conspicuously, as talent or 
extraordinary ability may ordain, follow in the path which 
his own labor, no less than his genius, has made luminous 
throughout all the coming days, leading always to heights 
which may he scaled by the lawyer who loves that quality 
of austere virtue to which we are pledged. 

But Mr. Choate spoke not alone to call his fellows to the 
contemplation of the honorable opportunities which our 
profession affords, nor alone of the relation that holds us in 
what should be an ennobling association of fellowship, nor 
alone with respect to those peculiar obligations and respon- 
sibilities which we owe to the Court and to our clients. 

In serious consideration of the lawyer’s duty, as citizen 
to the community itself, of his position as a part of the 
body politic, of the influence we ought to exercise in 
moulding or sharing in popular impulse, purpose or opin- 
ion, and, in the light of the conditions of our day, seven 
decades since the delivery of the address which has always, 
and now especially, holds my admiring and grateful appre- 
ciation, I invite your attention and solicit your frank analy- 
sis with me of the question whether to-day we may claim to 
hold the position which Mr. Choate declared with proud 
but grave confidence to be that which the lawyers of his 
day could rightfully assert. If I am apprehensive that we 
have yielded something that ought to be ours, that we have, 
in some measure, faltered in the performance of a duty 
which we have undertaken, and which, indeed, has been 
imposed upon us, I am encouraged by the thought that if 
we are in default it is because in the stress of insistent 
and purely professional duties we have withdrawn too far 
within their limitations, trusting that others will undertake 
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and discharge with equal fidelity that civic duty which we 
lay aside, rather than that we have grown too absorbed in 
our personal and professional cares and interests and are 
forgetful, for the moment, of obligations which we ought 
not and do not mean to renounce. 

I inquire with you whether we, as lawyers, do under- 
take, or have adequate part in, the performance of those 
civic and political duties which Mr. Choate declared that 
we especially owe to the State and to our countrymen, to 
which duties, it is to be remembered, he so generously and 
admirably responded, though no one of the great lawyers 
of any generations was under more constant pressure from 
the demands of engrossing, varied, and most extended pro- 
fessional activities than was he almost from the moment 
of his admission to the Bar to the end of that life of 
brilliant achievement and ceaseless labor. 

Are we always willing to meet those obligations to our 
fellow citizens which by our training, observation, and 
experience we may be held to have assumed or which may 
be justly held to have been laid upon us in view of which 
our profession is raised, as he has said, “from a dexterous 
art and a subtle and flexible science, from a cunning logic, 
a gilded rhetoric, and an ambitious learning, — wearing the 
purple robe of the sophists, and letting itself to hire, — to 
the dignity of almost a department of government, an 
instrumentality of the State, for the well-being and con- 
servation of the State itself.” 

Have we lost, by fault of our own, or through deteriora- 
tion of character or courage, through indifference or self- 
interest, the right to claim, unchallenged as in that golden 
age, adorned by the learning, the noble eloquence and the 
character of Rufus Choate, that “the sympathies of the 
lawyer, in our system, are with the people and with 
liberty ”? 

Beyond doubt this phrase, as it fell from his lips, was 
the expression of a sure and sincere consciousness of its 
truth. I fear a like profession to-day would, among some 
of our countrymen, excite only a smile of incredulity. 
While those same distrustful and suspicious persons are 
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prone to follow that would-be leader or agitator who is 
most profuse in his flattery, most profligate in his protesta- 
tions of a consuming affection for, and an unselfish fidelity 
to the cause of the people, and who so find an easy, airy 
avenue to that personal and political advancement which the 
too vociferous friend of the people too often has in view. 
Too often he who continually proclaims that he is friend 
of the people is, of course, and in truth, only friend to 
himself. 

We are aware that the criticism of lawyers as a class has 
not, in recent days, been confined to laymen or wholly to 
those whose opinions are matters of momentary impulse or 
unthinking prejudice. I have recently read a dissertation 
by one trained to the law, a very learned scholar and a 
philosopher of wide repute among those who are of his way 
of thinking, born of many generations of lawyers and pub- 
licists and of a family which has given two presidents to 
the United States. His observations command our attention 
if not our assent. Considering some of the more significant 
tendencies of modern public opinion he says : 


* And as capital has had now for more than one or 
even two generations all the prizes of the law within 
its gift, this attitude of capital has had a profound 
effect upon shaping the American legal mind. The 
capitalist, as I infer, regards the constitutional form of 
government, which exists in the United States, as a 
convenient method of obtaining his own way against a 
majority, but the lawyer has learned to worship it as 
afetish. Nor is this astonishing, for, were written con- 
stitutions suppressed he would lose most of his impor- 
tance and much of his income. Quite honestly, there- 
fore, the American lawyer has become to believe that a 
sheet of paper, soiled with printer’s ink, and inter- 
preted by half a dozen elderly gentlemen snugly doz- 
ing in arm-chairs has some inherent and marvelous 
virtue by which it can arrest the march of omnipotent 
nations.” 


But this somewhat dogmatic critic tempers his irony by 
the generous observation : 
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“I wish to make myself clearly understood — neither 
capitalists or lawyers are necessarily or even probably 
other than conscientious men — what they do is to think 
with specialized minds.” 


Without pausing to inquire whether the reference of this 
philosopher to the constitution of the United States as “a 
sheet of paper soiled with printer’s ink” suggests a levity 
of attitude little calculated to invite further respect for his 
opinions, let us concede with him that the lawyers of to-day 
may be, probably are, conscientious men. Let us assume, 
though for myself I do not concede, that faith in the con- 
stitution is evidence of a superstitious worship of a fetish — 
I ask here, not of the world, but in the intimacy of our 
association — have we, as lawyers, so far fallen from our 
high estate, that, in our defense of the constitution, and 
our insistent demand that its mandates shall restrain the 
expression of an apparent but ephemeral popular will — 
for such, indisputably, are many of the statutes which infest 
our Blue Books — we are in this service, merely supporting 
the constitution as a sordid source of professional ' income, 
and that it may support us? ea 

I do not linger to denounce the charge that we are becom- 
ing so basely degenerate, nor do I accept the condescending 
exculpation offered us by the author whom I quote, that we 
are unconscious of our degeneration, stupidly honest in our 
dishonesty. 

Seventy years have certainly wrought momentous changes 
in our conduct, or in the public thought, if Mr. Choate spoke 
truly of our profession, and of the estimate in which it was 
held, and it be now true that the caustic critic whom I quote 
speaks with the assent of any substantial part of the intelli- 
gent citizens of our State or of the Nation. Time was when 
the inspiration of our statutory law was the elimination of 
obsolete principles of the common law, no longer applicable 
to the changed conditions of modern times. Time was when 
the statutory law reflected little of prejudice, of distrust, or 
of antipathies of any class of our citizenship arrayed against 
another. Modern days’ have revealed to us much legisla- 
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tion, crudely experimental, or vexatiously repressive. New 
crimes and new penalties are spread like snares in the high- 
ways of industry and commerce. Many enactments strain 
to the utmost, and too frequently overpass, the limits of 
police regulation, upon the pretense of consideration for the 
general public welfare. Many, at least debatable, princi- 
ples of political economy are fixed as absolute and arbitrary 
standards, disregard of which, even without intent to do 
wrong, are attended by the ignominy of punishment in a 
criminal court. 

Unless there be among us those who have the courage to 
challenge menaces or actual invasions of the liberties of the 
citizens and possible violations of the fundamental consti- 
tutional law, it is obvious that the liberty of no citizen is 
secure, since it would be left wholly to the issue of the 
chance of one or another party or political ascendency, 
refiected in hasty, ill-considered legislation. The tyranny 
of a majority, under a democratic form of government, 
demands as jealous vigilance as the encroachment of the 
royal prerogative upon the liberties of the subject. 

Naturally, any body or class of men who have, through 
numerical strength or political power, secured the enact- 
ment of a statute, reflecting a class antipathy, or securing a 
peculiar privilege, is incensed by that activity, however 
honest may be its motive, which invokes the constitutional 
authority vested in the courts to effect the nullification of 
what seems to be the popular will manifested by a legislative 
enactment. 

The conspicuous cases in which this review of legislation 
of doubtful constitutional authority arises are most fre- 
quently those in which the legislative restraint of financial 
or commercial enterprise is involved, and, because here 
centers the shock of battle between industrial and financial 
interests, the public have come, or have been led, to believe 
that the defense of the constitution by lawyers is merely an 
attempt to make that covenant a barrier beyond which the 
capitalist may establish and prosecute policies detrimental 
to the great body of our citizenship, and that such appeal 
to the constitution is an arrogant defiance of the people’s 
will. 


Mie 
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If, as I concede, popular antipathies are visited upon the 
lawyers because, oftentimes, their duty requires them to 
invoke constitutional restraints upon legislative usurpations, 
I think it to be both the duty and the virtue of the lawyer 
to frankly and unfalteringly continue in this course. There 
never was a time in the history of our jurisprudence or in 
the generations of lawyers when this course was more 
essential to the public liberty and the maintenance of our 
institutions than to-day. 

It would be easy for the lawyer to pretend to forget that 
no nation can long survive whose institutions are shaken, 
destroyed or upbuilt by the breath of the insistent demand 
of a passing majority. Popular applause is as dear to him 
as to any of his fellows, but he should feel shamed and dis- 
honored if he stoops to win such easy triumph through 
detriment to the Republic or to the ultimate harm of his 
people. 

We should have, not merely in the courts where we 
speak with the prestige of our office and under its privilege, 
but as we!l among our fellow citizens in places of public 
gathering and in the halls of legislation, the candor and 
courage to declare that many of the new proposals for legis- 
lation are born not of any purpose or need to secure a 
greater measure of public liberty but to escape the restraints 
of law. 

Our people, in their prosperity, corporate or individual, 
in the ever expanding opportunities for further prosperity, 
grow more wilful and more insistent upon their demands 
and often because they believe that they have numerical or, 
indeed, financial power, to intimidate or persuade, from 
motives of interest, the hesitant legislator. 

Evil days have fallen upon the Republic when the lawyer 
becomes the mouthpiece of powerful corporate enterprise, 
or ambition, or of a momentary popular passion and timor- 
ously proclaims, in the courts or elsewhere, only those 
policies which, for the moment, seem calculated to secure 
profitable employment, or appear to be popular or which 
may conciliate or avert popular criticism. Easy affluence 
or fictitious leadership may be gained by such concession or 
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such compromise. Holding to the truer course we may be, 
for a time, charged with being the servants of the rich or 
powerful, or inimical of the welfare of the so-called common 
people, but to fail to respond to the promptings of our con- 
science and our faith, and to sell our citizenship as well as 
our service, and to applaud policies which we do not 
approve to escape unjust criticism, is the attitude of the 
servant and not the adviser of his clients, of the demagogue, 
but not of the lawyer. 

For myself I hold the confident belief, from the review 
and inspiration of many years of observation of the Bar of 
our Commonwealth, that the lawyers of our day and those 
who have passed from the service full of years of good 
works and of honor, and those who have given character to 
our profession and still adorn its reputation, have been and 
are steadfast in its highest faith, whether as advocates at 
the Bar of the courts or generously laboring with the 
people to defend and advance the welfare of the State. 

My own preliminary studies were pursued not in the law 
schools but conducted under the guidance and intimate 
association with those leaders of the Bar whom I like to 
designate, as they were, “great common lawyers.” The 
interest of a corporation, creature if not favorite of the law, 
engaged their zealous fidelity and attention without solici- 
tous fear of populace or jury, and with the same confidence 
that they advocated the cause of the natural person. 

There was no public activity, rural or municipal, in their 
several communities in which they did not have leading 
place and part, but not by any assumption or dictation of 
their own or from any personal ambition. Their advice 
was sought because it was known to be sincere. Their 
learning and experience was held as a valuable asset for the 
benefit of all the people. By discreet and friendly advice 
they composed more controversies between their neighbors 
than they exploited in the courts. Their familiar voices 
were chosen by their townsmen either to make more joyful 
the occasion of their celebrations, or to speak the solemn 
eulogy of the departed fathers whose service had merited 
such memorial. During the animated and earnest clection 
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campaigns their opinions and estimates of men and meas- 
ures were held in higher esteem than are to-day the appeals 
and denunciations of habitual political orators, who often 
speak as well for their own present or anticipated candi- 
dacies as for political causes which they advocate. During 
the autumn sittings of the courts the busy leaders of the 
Bar night after night laid aside their briefs or their thought 
of hard fought issues pending before waiting juries and 
went from place to place, without retainer or fee, to rouse 
their hearers to their public duties and sometimes to their 
political allegiances. And thus, with all the energy and 
fire of oratory or argument that made them famous pleaders 
at the Bar they gave to the communities of which they 
were part this service, expected of them, and which they 
willingly rendered, content in return to receive that measure 
of popular respect and confidence extended to them. 

Nor do I speak wholly in reminiscent thought. The type 
of lawyer which I recall is not extinct. But I may be told 
that I speak from the view-point of the countryman that 
such environment, such relations and such opportunities are 
not open to the lawyer in the greater metropolitan centers, 
and this may be, in part, true. Iam told that it is impos- 
sible to establish a basis of mutual personal confidence 
between the eminent city lawyer and the residents of some 
or many of the wards in his own municipality. It may be 
said that these ward lines form nearly impassable barriers 
between residents of markedly different social and domestic 
traditions and conditions. Nevertheless, I know that in 
time of public emergency, when serious problems of public 
welfare concern the people, the leaders of the Bar, known 
only as such, are assured of respectful interested attention 
from any audience which they may address in any section 
of our cities if only they manifest a real sympathy with 
the conditions of their hearers, an appreciation of their 
view-points and speak, as would be expected from their 
character and position, with absolute but considerate candor. 

It would be a breach of the conventions for me to desig- 
nate living individuals, but I well know, as you do, that 
the announcement that any one of many of our own honor- 
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able membership was to speak upon some question of immi- 
nent public importance, anywhere in this city, or elsewhere 
in the State, would insure the assembling of an eager and 
respectful company, and that the touch of personal intimacy 
so established would have an influence far beyond that of 
any written communication or mere quoted opinion. 

The lawyer of commanding ability who lets his light shine 
only behind the closed doors of directors’ meetings, who 
permits himself to be known only by his public appearance 
as advocate of corporate demands, shuts himself away from 
any intimacy with the people at large, loses that participation 
in their concerns or counsels and that influence upon their 
opinion which his real character and knowledge of affairs and 
capacity for public service would otherwise enable him to 
exercise and to enjoy. He seemingly gives nothing of the 
benefit of his great attainments to the public welfare. He 
seems to sell to his wealthy and powerful clients so much of 
his service that nothing remains to be given or lent to the 
State or to the people. This results in a natural if not just 
popular distrust of the lawyer who permits himself to 
become so completely merged in exclusive professional 
interests. 

While different circumstances or habits of life tend to 
separate our citizens into isolated groups or apparent classes, 
and, in some degree, bar that intercourse without which 
there can be no community of citizenship, these distinctions, 
which often develop into mutual distrust, may be largely 
obliterated, if only candidly and without condescension, 
sympathetically and without taint of personal interest, the 
lawyer of large affairs, known even as the representative of 
large interests of capital, but himself of conspicuous station, 
will, even at much personal sacrifice, meet his fellows face 
to face and on equal terms, and make manifest to them all 
that our citizenship is a common possession, that equality 
in its rights and responsibilities must be the purpose and 
aim of rich and poor, of the learned and the unlearned, of 
the strict conservatist and the most radical advocate of 
visionary democracy. 

Many years ago it chanced that I dined at the house of 
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Mr. Evarts in New York. There surrounded by a dignified 
affluence he charmed and fascinated his guests with the 
wonderful range of his intellectual gifts and his happy famil- 
iarity with the best literature in which he delighted, and 
with the law, which he illuminated with that mastery of 
lucid phrase, peculiarly his own. The dinner over we 
went with him to a great mass meeting of every kind and 
condition of men in the lower part of the great cosmopolitan 
city of New York. There he was received with a splendid 
enthusiasm, welcome, and respect such as I have seldom 
seen, and for a time, that no one had thought to measure, he 
held the rapt unwavering attention of his vast audience. 
Cheers, applause or solemn silence attended his words, as 
the sunlight or the shadow of the clouds succeed each other 
on a hillside. Nor was this merely the power of a great 
orator. It was the manifestation of a great citizen speaking 
to his fellowmen. Nor did he bend his phrase to speak 
their will, but rather to control it and to lead them from a 
hasty course of error to the pathway of their real safety — 
and so a great calamity was averted which threatened the 
city in an impending election. 

So, in like manner, I have seen and heard his lawyer 
kinsman, Senator Hoar, admonish, guide, and recall to duty 
and reason that community in which he was especially 
known, first as lawyer, but also as wise counsellor of his 
people, never yielding to their passion or prejudice, facing 
their momentary displeasure with the same composure that 
he received the tumult of their applause. 

Like just triumphs, though in lesser degree, may be 
attained by the lawyer who has like courage, conscience, 
and high purpose in his service to his State and his people. 

I remember, after the death of a distinguished lawyer, of 
the type of which I speak, a friend, reviewing his virtues 
and qualities as a lawyer, said of him that though he con- 
stantly displayed, in the courts where his professional 
duties held him, complete mastery of the complex interests 
of great railroad corporations and ably and _ forcefully 
defended them, he showed even more intense zeal and 
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spirit where the issue was of the preservation of an ancient 
historic shade tree in the street of the village of his home. 

But I need not turn to the consolations of memory for an 
illustration of the duty of the lawyer to his own day and 
to the days to come. Convention forbids me to speak of 
the living, but it is both becoming and inspiring to speak 
of one, the echo of whose cheering voice has scarce died 
from our ears. Born of an honorable name, distinguished 
in the literature and teaching of the law, gifted with an 
intellect of extraordinary insight, range, and power of 
acquisition, he labored with the zealous industry as of one 
without talents to make his gifts and service the more 
useful. He attained, though in his early years, marked 
distinction at the Bar, with the assurance of the ever 
widening reputation of an extraordinarily successful prac- 
titioner. All the rewards that attend such repute, and he 
was not without an intense and human ambition, were 
surely his, but he saw in the requirements of the lawyer’s 
service more than the mere fame of advocate and adviser of 
clients. He saw a growing unrest among the people, a 
tendency in the bold individualism of democracy to despise 
the necessary restraints of legal authority. He observed 
with apprehension popular criticisms of the administration 
of the law, in part justifiable, but threatening the mainte- 
nance of the essential authority and independence of the 
courts themselves. And so, willingly laying aside the 
promise of a brilliant career at the Bar, and the personal 
fame which it would assuredly have brought him, and with 
the reverent spirit of a son, earnest in continuing the great 
work that had fallen from his father’s hands, he undertook 
the administration of a great law school and entered upon 
laborious service as a teacher there. 

I had opportunities to see him in his more intimate rela- 
tions with his student friends. They were the best repre- 
sentatives of the educated thought of the young men of our 


nation, training themselves to become lawyers of this new 
generation. From their minds would develop the great 
policies which are to control the destinies of the Republic. 
heir future was taking color from the varying conditions 
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of their own environment and their own people, eager to 
learn, earnest in their ambition to fitly discharge the 
responsibilities so soon to rest upon them. It was manifest 
that he had gained their absolute admiration and respect 
but, better still, that they had received from him the 
inspiration of high purpose so characteristic of his every 
thought. Never have I heard more stirring appeals to high 
endeavor, never graver admonition of the responsibilities 
that accompany learning, and the ability and the power that 
it lends. He spoke not to the end that this power should 
be absorbed and concentrated in the ambition for distinction 
at the Bar. He taught, above all, that, unless respect for the 
law and maintenance of that justice, which it alone can 
secure, emanated from the lawyer directly to the people and 
became part of their conception of civic life he failed to 
use the talents which the fortune of birth and education had 
given him. 

And so if one says to me that the ancient ideals of the 
lawyer’s faith with respect to his duties to country and 
countrymen are matters merely of memory, I ask those 
of us who knew him to contemplate with me this noble 
example of the ideal which I attempt to present but which 
was made resplendent and remains undimmed in the life of 
Ezra Thayer. 

It is now assured that the representatives of the people 
are shortly to assemble in a constitutional convention, there 
to deliberately review this cardinal compact of our govern- 
ment and to modify some of its provisions, if so the public 
need demands, but it should be the peculiar duty and charge 
of the lawyer to see to it, either as delegate or among the 
people, that no misguided policy of untried experiment, no 
prejudice, no impulse that resents the restraints of law 
shall in any wise dissolve the essential bonds of that muni- 
ment of security of all the people’s liberty and rights. 

We claim no proprietary or exclusive rights as guardians 
of the constitution, but our service, our observation, our 
intimate and confidential relations with our fellowmen, 
through their revelations to us, our constant familiarity with 
the administration of the law itself and its efficiency as a 
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system intended to secure even justice and enforce obedience 
to its established authority, affords us a wider vision, and, 
if we be candid, a better judgment of its virtue, and its 
infirmities of procedure than that of a dissatisfied suitor, of 
him who seeking for his own ideal of a perfect system of 
judicial administration too often overlooks its essential and 
vital element of authority. 

In these days, when many profess to deride the restraints 
of the constitution, or declare its provisions archaic and 
unsuited to the needs of our day, when some even protest 
that we lawyers instead of guarding it as the very Ark of 
the Tabernacle of our Government, as we profess, are merely 
cherishing it as our treasure chest, I reflect, with sober 
satisfaction, and I would have others reflect, upon the words 
of that sturdy old Berkshire farmer, in another Massachusetts 
Constitutional Convention, when he quaintly and with 
unsparing frankness, observed, in advocating and aiding 
in the adoption of the Federal Constitution : 


“TI did not go to any lawyer to ask his opinion. We 
have no lawyers in our town and we do well enough 
without. But I don’t think the worse of the constitu- 
tion because lawyers and men of learning and moneyed 
men are fond of it.” 


And so I believe that, in convention as elsewhere, the 
farmer, the merchant, the mill hand, and the lawyer may 
always, by frank interchange of opinion, dispel the mists of 
mutual suspicion and distrust that are more to be feared as 
darkening the future of our country than the menace of any 
foreign foe. 

And I believe, as well, that the lawyer, educated in the 
faith of the law, trained to speak in the phrase of its author- 
ity, must be steadfast in sustaining, frank and fearless in 
proclaiming, its supremacy, as the manifest “conscience of 
the State restraining the individual will.” 

















DISCUSSION OF THE QUESTION OF EFFICIENCY 
IN THE TRIAL COURTS OF THE COMMON- 
WEALTH. 


The questions for discussion at the annual meeting as 
prescribed by the Executive Committee and Committee on 
Legislation jointly under Article XIII. of the By-laws, 
were as follows: 


1. Is there any serious inefficiency in the administration 
of justice in the trial courts of this Commonwealth? 

2. If there is such inefficiency, what are the causes of it, 
and what is the remedy ? 


The principal discussion of these questions was contrib- 
uted by William G. Thompson, Esq. His remarks were 
as follows: 


In his address at the meeting of the American Bar Asso- 
ciation at Montreal in 1913, Lord Haldane, referring to 
the “ multitude of topics” on which it was natural that he 
should touch, dismissed all but a single thought with the 
remark that “he who would accomplish anything must 
limit himself.” One who expects in the short time avail- 
able to make any effective contribution to the discussion of 
either of the questions proposed for to-day must follow 
Lord Haldane’s example. Accordingly I shall interpret 
the words “trial courts” in the first question as referring 
only to the Superior Court. I shall assume (although there 
is some reason to believe that the assumption is too violent) 
that the community as a whole still desires an administra- 
tion of justice in harmony with a government of laws, and 
not of men. This carries with it the assumption that 
“ justice” means justice according to standing and certain 
laws, either statutes or common law, regardless of the 
occasional harshness of their operation in particular cases, 
and not justice determined by the individual opinions or 
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transient caprice of any magistrate. I shall not discuss 
our system of practice or procedure, except to point out 
that it is regarded by competent experts * as superior to the 
systems prevailing in other parts of the country, and to 
show that such inefficiency as I think exists in the adminis- 
tration of justice in the Superior Court is not due to 
defects in the system of practice and procedure, although 
it may to a certain extent be due to a defective orguniza- 
tion of our judicial system. 

The aspects of the question to which I desire to direct 
attention are: (1) Are there any definable qualifications 
of judges, the possession of which is essential, and the 
absence of which is fatal to an efficient administration of 
justice? (2) Is our great nisi prius court lacking in those 
essential qualifications to any substantial extent? (3) If 
there is such a lack, is there any feasible remedy for it? 

Before proceeding to the discussion of these questions in 
detail, may I point out that the most enlightened expert 
opinion of the day seems to be becoming unanimous 
in the view expressed in the preliminary report on “ Effi- 
ciency in the Administration of Justice” * recently pre- 
pared by Charles W. Eliot, Moorfield Storey, Louis D. 
Brandeis, Adolph J. Rodenbeck, and Roscoe Pound, for 
the National Economic League : 


“Effective administration of justice in the urban 
communities of to-day requires a unification of the 
judicial system whereby the whole judicial power of 
the state shall be vested in one organization, of which 
all tribunals shall be branches or departments or divi- 
sions. In organizing the personnel of this unified 
judicial department, the cardinal idea should be to 
permit the entire judicial force of the commonwealth 
to be employed in the most effective manner possible 
upon the whole judicial business of the commonwealth, 
aiming to have specialist judges rather than specialized 
courts.” f 


* Preliminary report on ‘‘ Efficiency in the Administration of Justice,” 
1913, p. 9, National Economic League, 6 Beacon St., Boston. 

+ Preliminary report on ‘‘ Efficiency in the Administration of Justice,” 
p- 15. 
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While this view would require the abolition of the 
Superior Court, and the transfer of its powers to an enlarged 
Supreme Court with nisi prius as well as appellate jurisdic- 
tion, it does not assist us in determining what qualifications 
of judges are essential to an efficient administration of 
justice at nisi prius. 

In order to answer this question it is necessary to examine 
the elements of the task which the trial judge has to per- 
form. That task is the conduct of trials by jury. Whether 
we like trial by jury or not, we may as well assume for 
purposes of this discussion that it will continue to be the 
method by which in a large proportion of civil and 
criminal cases government by law will be enforced. 
What, then, is trial by jury? It is, when reduced to its 
simplest terms, nothing more than an elaboration of the 
simplest form of human reasoning, namely, a syllogism 
in what the logicians call the first figure, commonly illus- 
trated by the statements, “All men are bipeds. This 
isaman. Therefore this is a biped.” Or, to put a legal 
illustration: “All persons who while in the exercise of 
due care receive personal injuries as the direct result of the 
negligence of another are entitled to be compensated by 
that other for said injuries. This plaintiff is [or is not] 
such a person. Therefore this plaintiff is [or is not] 
entitled to damages.” 

In working out the problem subordinate inquiries into both 
the law and facts may become necessary ; but they all take 
the same form, namely, a declaration by the judge of the 
appropriate general rule, which our constitution calls a 
“standing” and “ certain” law, a finding by the jury whether 
the particular case falls within or without that general rule, 
and a recording of the ultimate conclusion by the clerk in the 
form of a judgment. This is administering justice according 
tolaw. There is init no room for caprice or emotion, either 
on the part of the judge or on the part of the jury. Even 
in the field which must always be left to the judge’s discre- 
tion, such as the time of trial, the order of proof, the limi- 
tation of cross-examination, and similar matters, the 
understanding is that the discretion is never capricious or 
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personal, but always impartial, and in accordance with 
those generally accepted principles of fair dealing which 
must be invoked where there is no standing and certain 
law. If the judge makes any mistake in declaring the 
major premise, or the jury in finding the minor premise, 
the result is either that a particular case which logi- 
cally falls within the law escapes it, or that a case which 
logically falls outside the law is included in it. In that 
event und to that extent government by law is defeated. 

If, therefore, we are concerned, as we seem to be, not 
with justice in the abstract, but only with justice according 
to law, it is obvious that the first qualification essential in 
the judge is that he should have a thorough knowledge of 
the law, that is, of the major premises which it is his duty 
to declare. What is implied in a thorough knowledge of 
the law under modern conditions? Not only are statutes 
produced with bewildering rapidity in the jurisdiction in 
which the judge chances to sit, but also the decisions of the 
appellate court of his jurisdiction, dealing not only with the 
interpretation of the statutes, but with a much larger num- 
ber of common law questions, come down in a constant 
stream. It is pointed out in the pamphlet to which I have 
referred that where a century ago a volume of the reports 
of the Supreme Court of the United States covered a period 
of fourteen months, during which time eighty-four cases 
were decided, a single volume of the reports of that Court 
covers the single day of June 16, 1913, on which decisions 
were rendered in sixty causes. * 

A thorough knowledge of the law can hardly mean a 
detailed familiarity with every statute, and with every 
decision not only of the appellate court of his own juris- 
diction, but also of all other appellate courts of standing and 
influence. Such a knowledge would require an impossible 
feat of memory and an impossible expenditure of time. Yet 
the judge must be prepared to rule, and to rule promptly, not 
only on questions of substantive law, but also on questions 
of evidence. And in order to avoid an inordinate number 
of new trials it is necessary that in most cases he should 








* Preliminary report, etc., p. 8. 
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rule right. What under the conditions we have found to 
exist will enable him-to accomplish this? Plainly nothing 
but a foundation of certain natural gifts, principally a 
retentive memory, a capacity for quick and sound reason- 
ing, and a mind instinctively receptive to legal methods of 
thought; and on that foundation the most thorough, legal 
education that the community affords. A judge furnished 
with these qualifications will be imbued with the spirit of 
the common law and will, even in the absence of complete 
familiarity with all the current decisions of his jurisdiction, 
be able, through his grasp of fundamental principles and of 
the spirit of the law, to avoid in most cases serious error. 
In other words, although he does not guess last, he will be 
likely to guess right. The absence either of the natural 
gifts or of the thorough education, and still more the 
absence of both, is certain to result in inefficiency in per- 
forming his strictly judicial function at the trial of a litigated 
case. We note in passing that the candidate for judicial 
office who possesses these intellectual qualifications will 
have had little time to devote to other pursuits. 

It may be said that these are the qualifications which we 
have been accustomed to associate rather with the judges 
of appellate than with the judges of nisi prius tribunals. 
That is doubtless true. But, as has been pointed out 
by competent critics,* the over-emphasis upon appellate 
work, and the tendency to be content with mediocrity 
in the judges of the courts of first instance is the char- 
acteristic American blunder in the administration of jus- 
tice. This is one of the principal reasons why American 
administration of justice, especially in the state courts, is so 
slow, uncertain, and feeble, and so markedly inferior to the 
English administration of justice. It is because we have 
lost sight of the fact that the ideal to be striven for in the 
administration of justice is the correct determination of 
each particular controversy in a single trial, without an 
appeal, that we are in danger of becoming speculators in 
litigation, worshippers of printed records, and triflers with 
justice according to law. 








* See, for instance, Bryce, American Commonwealth, Chaps. xlii, xcix. 
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Important as are the intellectual qualifications of the effi- 
cient nisi prius judge, it may, I think, be said without exag- 
geration that they are less important than certain other 
qualifications. In Whitney v. Wellesley & Boston Street 
Railway Company, 197 Mass. 495, 502, Mr. Justice Braley 
said : 


“If trial by jury is to retain its efficiency, the presid- 
ing judge by means of suitable instructions must enable 
jurors to see their way clearly to a right verdict. The 
provisions of R.L., Chap. 173, Sect. 80, which first 
appeared in Gen. Sts., Chap. 115, Sect. 5, that ‘the 
courts shall not charge juries with respect to matters 
of fact, but they may state the testimony and the law,’ 
were not intended to destroy this salutary power. In 
the construction of the statute it uniformly has been 
held that, in charging juries, the judge, although pro- 
hibited from stating his opinion as to the credibility of 
witnesses, may sum up the testimony according to his 
recollection, submitting its effect, however, to their 
consideration and judgment, and leaving to them for 
decision all issues of fact within their province. He 
may elucidate the proper application of the legal prin- 
ciples involved by illustrations drawn from common 
experience, or by reference to cases where similar ques- 
tions have been decided, and define the degree of weight 
which the law attaches to a whole class of testimony. 
In any clear analysis of the evidence, however impar- 
tial, the attention of the jury necessarily must be 
directed to the weight and importance of particular 
facts which they may find to have been proved. If an 
unbiased analytical statement of the testimony and of 
the law distinctly indicates the party who is entitled to 
prevail, this furnishes no just reason for the defeated 
party to complain, either of the method employed or of 
the adverse verdict. Besides, it is not a violation of 
the constitutional requirements that judges shall be ‘as 
free, impartial, and independent as the lot of humanity 
will admit,’ if the instructions, while judicially fair, are 
comprehensively strong, rather than hesitatingly barren 
or ineffective, and neither the tone of a charge nor the 
form of verbal delivery are of themselves ground of 
exception, if no error of law appears. In a word, the 
judge who discharges the functions of his office is, 
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under the statute as well as at common law, the direct- 
ing and controlling mind at the trial, and not a mere 
functionary to preserve order and lend ceremonial 
dignity to the proceedings.” 


This language is a strong assertion that in this Common- 
wealth, at least, the vigorous common law tradition of the 
trial judge as the directing and controlling mind has not 
been entirely superseded by the feeble conception of the 
trial judge as a mere umpire in a game between counsel — 
a conception which has become prevalent in the larger 
number of our states, and grew up, as the report already 
cited points out, “under an elective bench and . . . 
chiefly, if not wholly, where the judiciary is elected for 
short terms.” 

Judge Braley’s language also implies that impartiality is 
not, as appears to be sometimes supposed, synonymous with 
incapacity for intellectual and moral reactions, and with 
being silent under circumstances when it used to be thought 
a judge ought to speak; and that the absence of a right to 
express an opinion upon the credibility of witnesses does 
not absolve the judge from the duty of forming an opinion 
upon the facts and of directing the jury to a right verdict so 
far as he can do so by a “ clear analysis of the evidence.” 
It is here that we touch the very heart of the problem of an 
efficient administration of justice. For it is only in exercis- 
ing the “directing and controlling mind at the trial” that 
the judge can administer justice at all. As Dean Thayer 
pointed out in a recent address before the Law Association 


of Philadelphia* : 


“The great defect in our system is that it does not 
call on the trial judge to play his proper part either as 
a judge or an administrator. So far as administration 
is concerned, it may almost be said that it shuts its 
eyes to the whole matter, conceiving of him only as a 


judicial officer, and forgetting that administration is a 


c 


great part of his work. In his merely judicial capa- 





* ** Judicial Administration,” p. 9, January 25, 1915, the Law Association 
of Philadelphia. 
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city, on the other hand, upon which its attention 
is focussed, it makes extravagant and unreasonable 
demands upon him.” 







































Owing partly to the blight cast upon us by Western 
example, and partly to other causes, our attention is con- 
stantly diverted trom this vital matter to discussions about 
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improvements in practice, procedure, and other parts of the E 
machinery of justice; and repeated failures to obtain any E 
substantial results along these lines seem to teach us noth- 
ing. It will do no harm to quote an English pronounce- 
ment about this vitally important administrative function 
of the judge. Cockburn, C.J., said in the Tichborne case : & 
t 
* A judge does not discharge his duty who contents i 
himself with being the mere passive recipient of evi- [| 
dence which he is afterwards to reproduce to the jury f 
without pointing out the weight of the facts and the § 
inferences to which they properly and legitimately give § 
rise. . . . But if the facts are such that placedin § 
the scale to which they respectively belong the one 
scale kicks the beam and the other goes down, the fault : 
is in the nature of the case and not in the conduct of = ff 
the judge. . . . A jury assisted by a judge is a ; 
better tribunal for the ascertaining of facts and the § 
establishment of truth than a judge unassisted by a ff 
jury; but . . . itis the business of the judgeto § 
assist a jury . . . by placing the whole case ; 
before them —not only bringing before them all the § 
facts, but also pointing out the inferences which appear f 
to arise from those facts; and without this assistance § 
Ps 


on the part of the judge, the office of the juror is liable 
to be imperfectly fulfilled. I have yet to learn that it b 
is the business of the judge to suppress facts because 
they make against the accused; or to refrain from 
pointing out the conclusions to which the facts as estab- 
lished by the evidence, properly lead —to suggest to 
the jury arguments or explanations of the unsoundness 
of which he is himself convinced ; or to adopt those of 
counsel when satisfied they are delusive ; or to refrain, 
out of tenderness to the accused, from exposing fallacies 
and sophistry, the hollowness of which he is able to see 
through, but which may have the effect of misleading 
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minds less accustomed than his own to dissect and 
analyze evidence in dealing with facts, and to find the 
way, amid the conflict of testimony, to the ascertaining 
of truth — truth and truth alone being the object to be 
attained.” 


I am not now arguing that that part of the power to 
administer justice which was taken away from judges in 
this Commonwealth by General Butler’s statute of 1860 
should be restored. I should gravely doubt whether it 
could safely be entrusted to some of our magistrates. For 
it often requires for its exercise far more mental power, 
force, and vigor than are required for the exercise of the 
merely judicial function of laying down the major premise 
of the legal syllogism,—for instance, the very si’ uple 
major premise used in the illustration put in the earlier 
part of my remarks. The question before us is, what are 
the qualifications necessary to fit a man to exercise the 
administrative functions which still remain, that is to say, 
the qualifications necessary to fit a man to be, in the language 
of Judge Braley, “the directing and controlling mind at the 
trial”? 

Take first the subject of expert testimony with which the 
trial judge is constantly called upon to deal in all its 
branches. The enormous progress of human knowledge 
during the last century has brought within the domain of 
science countless questions of fact which were before sup- 
posed to be entirely within the grasp of ordinary knowledge, 
or of what is called “common sense.” That fact is, of 
course, the reason for the great development of expert 
testimony. And yet such testimony must, under our sys- 
tem, be submitted, as heretofore, to minds not, as Chief 
Justice Cockburn says, “accustomed . . . to dissect 
and analyze evidence in dealing with facts,” and still less 
familiar with the fundamental principles of inductive reason- 
ing and of scientific inquiry. It little befits those whose 
education has not enabled them to understand even the 
rudiments of modern science to rail at experts, whether 
physicians, physicists, chemists, or what not, or to glorify 
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so-called common sense at the expense of all that body of 
special knowledge which alone makes possible civilization 
as we understand the term to-day. The trial judge must 
be familiar with the interpretation of natural phenomena by 
modern science, and of social phenomena by modern soci- 
ology. He need not, of course, be a specialist in any 
department of science; but in order to be “the directing 
and controlling mind” at a trial where the minor premise 
involves questions of science, he must more than ever before 
be sympathetic with the point of view of scientific men, 
familiar with the large and significant currents of scientific 
thought, and thus able to mediate between the representa- 
tives of common sense in the jury box and the representa- 
tives of modern thought upon the witness stand. To put 
the matter in a word, it is more necessary now than ever 
before that he who administers justice should be a man not 
merely of education, but of cultivation, familiar, as Matthew 
Arnold put it, with the best that has been said and thought 
in the world. 

There is also another characteristic which the adminis- 
trator of justice must possess if he is to be the “ directing 
and controlling mind at the trial.” It is a moral quality. 
Ido not refer to integrity. That is apparently supposed 
by some persons to be the only moral quality which it is 
necessary that a judge should possess. It is, of course, an 
absolutely essential quality ; but as allour judges possess it 
it requires no discussion here. Something far more than 
mere integrity is necessary, and that is a strong, forcible, 
fearless, and dignified personality. Those who remember 
the late Judge Blodgett, or Chief Justice Mason, or who 
recall the attitude upon the nisi prius bench of some of the 
judges now or recently upon the Supreme bench, will under- 
stand what is meant without further explanation. The judge 
should not be too much afraid of mistakes in his major prem- 
ises knowing, as he does, that such mistakes can be cor- 
rected. Dean Thayer in the address already referred to 
appeals to the experience of any trial lawyer to confirm the 
statement “how much oftener the best nisi prius judges he 
has known were reversed than were some of their inferior 
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brethren,” and urges them to “ ponder the reasons for this 
notorious fact.” What the trial judge will be afraid of will 
be mistakes that cannot so easily be corrected, namely, any 
failure of the tribunal over which he presides to attain its 
true object, that object being, as Chief Justice Cockburn 
said, “truth, and truth alone.” To attain that end he will 
actively interfere to suppress controversies between oppos- 
ing counsel, to protect witnesses from improper treatment, 


” 


to cut short unprofitable cross-examination, to protect the 
jury from illegitimate influences, whether inside or outside 
the court room, and to prevent, so far as he can within the 
rules of law, a determination of the minor premise which 
he knows to be incorrect. This is not inconsistent with trial 
by jury. On the contrary, it is of the very essence of trial 
by jury. As was said by Professor Thayer* : 


“It is not too much to say of any period in all 
English history that it is impossible to conceive of trial 
by jury as existing in a form which would withhold 
from the jury the assistance of the court in dealing 
with the facts. Trial by jury in such a form as that is 
not a trial by jury in any historical sense of the word. 
It is not the venerated institution which attracted the 
praise of Blackstone and of our ancestors, but some- 
thing novel, modern, and much less to be respected.” 


And in a recent decision of the Supreme Court of the 
United States ¢ it is said that the expression “trial by jury ” 
in the constitution of the United States, and by implication 
in the constitution of every American state, includes as an 
essential feature the right of the judge to advise the jury on 
the facts. These statements deal with the question of 
advising juries on the facts merely as one aspect of the 
general administrative function of the judge, and as one 
way in which he may become the “ directing and controlling 
mind at the trial.” 

It may be urged that although the natural gifts, profes- 
sional education, and general cultivation, to which we have 








* Thayer, ‘‘ Preliminary Treatise on Evidence,’ 188 n. 
+ Capital Traction Co. v. Hoff, 174 U.S. 1, 13. See also Opinion of the 
Justices, 207 Mass. 606, 608. 
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referred, do indeed tend to promote efficiency in the admin- 
istration of justice, and although their absence tends to 
reduce efficiency, nevertheless what we have set up is an 
ideal and unattainable standard, and that it is therefore 
quite unfair to attempt to apply it either to the present 
incumbents of judicial position, or to future candidates 
therefor in this Commonwealth. The short answer to this 
contention is that there are English speaking communities 
in which this standard, or one not substantially different, is 
applied and has for generations been applied as a matter of 
course, and that even in this country it has been approxi- 
mated in the selection of judges for the federal courts. 
And another answer is that even if this standard were too 
high it is better to adopt a standard too high than to adopt 
one that is too low. And still another answer is that it is 
impossible to be sure that the standard is too high until it 
has actually been tried. We must, therefore, face the 
question whether this standard has been so far departed 
from in this Commonwealth as to produce serious ineffi- 
ciency in the administration of justice in our great trial 
court. The best way to obtain a candid and satisfactory 
answer to that question is not to cite particular instances of 
inefficiency, which might themselves raise irritating subjects 
of independent controversy, but to appeal to the experience 
of lawyers who have actively practised for a considerable 
time before the court. They will affirm, and we will gladly 
concede, that there are still upon the bench of our trial 
court judges who measure up to the standard of the magis- 
trates of old. These judges may easily be identified by the 
uniformity with which counsel whose cases have only a 
humanitarian merit avoid their sessions. But must it not 
also be conceded that in recent years the qualifications for 
nisi prius judges which have been either openly or tacitly 
adopted by executives have had little if any relation to the 
qualifications which we have found to be essential to effi- 
ciency in the administration of justice? Has there not been 
for at least twenty years in this Commonwealth a slow 
deterioration in the conception entertained by successive 
executives as to the necessary or important qualifications 
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for nisi prius judges; and have not a number of irrelevant 
and injurious considerations become more and more influ- 
ential? I refer particularly to such considerations as 
residence, recognition of political services or political 
prominence, and especially the recognition of race and 
religion. Not one of these things, except to some extent 
the first, has the slightest connection with any of the quali- 
fications which I hope I have shown to be essential to an 
efficient administration of justice. On the contrary, the 
time taken from professional life by political activity, and 
the point of view which such activity cultivates, appear 
alike inconsistent with the possession of those qualitications. 
The recognition of race and religion appears to be even 
more detrimental to judicial efficiency. In the first place, 
it is inconsistent with the only conception of democracy 
which can command the permanent adherence and loyalty 
of thinking men. That is the conception of equality of 
opportunity, suppression of special privilege in every form, 
and the honoring of real merit alone. While something 
may be said for the recognition of race and perhaps of 
religion in the composition of the legislative branch of the 
government, which makes the Jaws that all must obey, 
nothing can be said for it in the selection of persons to 
administer the laws when made. For the qualities which 
we have found to be essential to an efficient administration 
of justice have no relation to race or religion, and are not 
the peculiar property of any class or sect. If judges were 
elected in this Commonwealth it would become necessary to 
explain and emphasize this discrimination between the 
judicial and the legislative branch of the government. 
But it ought not to be necessary in a community that inherits 
and values the tradition of an appointive judiciary. It 
may be admitted that heredity and environment confer in 
this country, as in all other countries, important advan- 
tages, and doubtless tend to increase in some elements of 
our population the proportion of men possessing the natural 
moral and intellectual gifts and the education and cultiva- 
tion which make up the essential judicial qualifications. If 
that is the fact, a true democracy will not hewail it, but 
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will, on the contrary, take full advantage of it. The critical 
question in every case is and must remain not whether the 
person proposed for the bench has a good excuse for not pos- 
sessing the necessary qualifications, but whether he in fact 
possesses them. If he does not, the state owes nothing to his 
race or religion which requires the executive to select him 
for the bench rather than a man of another race or religion 
who possesses in larger measure the essential qualifications. 
There can, I think, be little doubt that views quite the reverse 
of these have been permitted to influence the appointment 
of men to judicial office in this Commonwealth. Just in so 
far as that is the case, it is antecedently probable that inefh- 
ciency in the administration of justice has resulted. 

Is not this antecedent probability verified by an examina- 
tion of the actual situation? Isit true of most of the judges 
of our nisi prius court that they are “ directing and control- 
ling minds at the trial”? Is it not, on the contrary, patent 
to every candid observer that they are more and more tend- 
ing to be what Dean Thayer and other equally eminent 
critics have called mere umpires in a game between contend- 
ing counsel, permitting two forensic gladiators to dominate 
the scene, sitting mute, to paraphrase the language of Pro- 
fessor Sunderland,* allowing the verdict to be rendered 
without a word of warning, and then destroying it, so that 
while the jury are flattered to their faces by being told that 
they are the exclusive judges of the facts, this fiction is 
promptly repudiated behind their backs? 

But we must press the point still further. Will not the 
candid observer also admit that in many cases our judges, 
however conscientious, fall far below the standard of natural 
gifts, education, cultivation, force, and vigor, which we have 
described as essential? In other words, are they capable of 
being the “ directing and controlling mind at the trial,” even 
if they felt that public sentiment would sustain them in 
making the attempt? Would not the attempt in many cases 
if made lead to worse results then now occur? To these 


* « The Inefficiency of the American Jury,” 13 Mich. Law Rev. 302, 314, 
315 (1915). 
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questions it seems to me there can be but one answer. It 
is impossible for a strong, able, and educated man placed in 


a position offering an opportunity for the exercise of all his 
powers not to make at least some attempt to exercise them. 
The absence of any such attempt is evidence of the absence 
of the powers. And any long delayed attempt resulting 
from pressure from without is sure to be unavailing. 
Ignorant boldness can never take the place of disciplined 
vigor. 

The answer to our question is also found in the nature of 
some of the errors of law committed at nisi prius, as dis- 
closed in our reports, in the number of new trials which are 
absolutely necessary because the jury are not properly con- 
trolled and directed at the first trial, and worst of all in the 
uncertainty which prevails as to the outcome of any trial by 


jury, which in turn constantly deepens the ‘distrust which the 


business community entertains for the administration of 
justice, and brings nearer the time when, if we do not bestir 
ourselves, our judicial system will be remodelled, not by 
those who understand its history, traditions, and potential 
value, but by ignorant innovators or charlatans. 

If the actual situation is substantially such as I have 
described, it only remains to consider the remedy. That 
remedy is still within our hands. This community has for- 
tunately not yet abandoned the only system under which an 
efficient administration of justice can be secured — a system 
of appointment and not election to judicial office. It would 
seem, therefore, that so far as the future is concerned, the 
obvious remedy would be for members of the Bar to strive 
to create in every way within their power a more enlightened 
public sentiment as to the vital importance of the executive 
function of appointing judges, the absolute necessity for elimi- 
nating from consideration all of the injurious influences to 
which I have referred; and affirmatively, the importance of 
making every effort to secure the intellectual and moral quali- 
fications essential to an efficient administration of justice. 
Those qualifications can be secured ; but they can be secured 
only if it is understood that the persons possessing them will 
never become “ candidates” for judicial office in the sense in 
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which that term has come to be understood in this Common- 


wealth. If the persons possessing them are diligently 
sought, they can be found; but they will not be likely to 
be persons of general popularity, or to be endorsed by 
enthusiastic delegations. They will, however, be men who 
will confer more honor upon the judicial office than they 
receive from it, and who will be glad to serve the true ideal 
of democracy without concession to the sentimentality, 
ignorance, and vulgarity which sometimes seek to appro- 
priate that name. 

Such is the remedy for the future. For the present the 
remedy appears to be identical with the idea so strongly 
urged in the report prepared for the National Economic 
League as essential to a more effective organization of the 
judiciary, namely, the abolition of the Superior Court, the 
enlargement of the Supreme Court, and the conferring upon 
that court of full nisi prius jurisdiction to be exercised by a 
division under the general supervision of the whole court. 

An eminent Frenchman has defined modern democracy as 
”* Plato ¢ described ancient 
democracy in similar terms. But to us the significant 
aspect of democracy is the struggle for liberty under law ; 
and it is in the service and in the exercise of that liberty 


“the cult of incompetence. 


that I have said what I have said to-day. 


* Faguet. + Republic, Book viii, et passim. 
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OTHER PROCEEDINGS AT THE ANNUAL 
MEETING. 

The various reports of the Treasurer and of the Standing 
Committees were presented and accepted. 

The Code of Ethics, copies of which were sent to each 
member before the meeting, was adopted and is printed at 
the end of this number for convenient reference. 

The recommendation that this association urge the repeal 
of Chapter 249 of 1915 relative to admission to the Bar was 
adopted. 

On motion of Mr. Gardner K. Hudson of Fitchburg it 
was voted that the committees of the association again con- 
sider the advisability of presenting to the Legislature the 
bill presented by this association last year to extend the 
Boston Municipal Court system to the lower courts in 
the rest of the state. (See Report of Committee on Legisla- 
tion for 1915, pp. 5, 6; Cireular No. 1 of same Committee, 
p. 5, and Report of Committee for 1914, pp. 27-48.) 

Mr. William M. Blatt of Boston read a paper on the use 
of judicial precedent. 

Mr. Hollis R. Bailey suggested the subject of majority 
verdicts as one to be investigated and considered by the 
Executive Committee. No specific action was taken upon 
this subject as it was stated by the incoming President that 
the matter would be laid before the Executive Committee 
for its consideration. 

On motion of Mr. Clifford W. Anderson a vote of thanks 
to the retiring President, Honorable Herbert Parker, for 
his services during the year was adopted. 

On motion of Mr. Charles S. Ensign, a vote of thanks to 
the retiring Secretary, Mr. James A. Lowell, was adopted. 
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REPORTS OF COMMITTEES. 


REPORT OF THE COMMITTEE ON JUDICIAL APPOINTMENTS. 


To the Massachusetts Bar Association: 


I have the honor to make the following report on behalf 
of the Committee on Judicial Appointments. 

At its last annual meeting this Association passed the 
following vote : 


“ Voted, That this Association, while thanking the 
Bar Association of the City of Boston for its sugges- 
tion as embodied in Mr. Secretary Hale’s letter of 
January 26, 1914, addressed to Charles F. Choate, 
Esq., and by him submitted to the committee of the 
Massachusetts Bar Association, is of the opinion that 
both associations may exert their influence in the mat- 
ter of judicial appointments more wisely and effectively 
if the committees remain independent; but that the 
Association does favor the plan of the committees con- 
ferring one with the other from time to time before 
making recommendations.” 


In accordance with this vote, when vacancies have occurred 
on the bench of the Supreme Judicial or Superior Courts 
during the past year, meetings of your committee have been 
held in connection with meetings of the committee of the 
Boston Bar Association appointed for the same purpose, 
and the governor has been apprised of the readiness of this 
committee and of that of the committee of the Boston Bar 
Association to assist him with their judgment of the quali- 
fications of gentlemen for judicial positions whose names he 
might have before him. 

Your committee also suggested to him the names of sev- 
eral lawyers qualified in its opinion to fill the vacancies 
existing at the time of the suggestion. 

At an interview between the governor and representatives 
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of the two committees his excellency suggested that he 
would be glad to be furnished with a list of persons whom 

the two associations considered qualified to fill possible 

vacancies that might arise from time to time in either court. 

In pursuance of this suggestion a circular letter was sent to 

the various county bar associations requesting them to send 

to the secretary the names of lawyers in their respective 

counties whom their associations considered proper for 
judicial positions. No suggestions were received in reply 

to these communications, and at a subsequent meeting of 
your committee it was suggested that many of the lawyers 
best qualified to be made judges would resent being considered 
as seekers for the position, as the appearance of their names 
on such a list would indicate; that circumstances might 
arise from time to time altering the feelings of the persons 
constituting the committee as to the comparative fitness of 
different lawyers for judicial office; that the persons con- 
stituting the committee were changed from year to year and 
the committee of one year would not wish to be embarrassed 
by having a list prepared by a committee of a previous year 
on file with the executive; and for these reasons it was 
decided that it was inexpedient to prepare such a list, but 
the governor was informed that whenever a vacancy arose 
the committee would be glad to present names of lawyers 
fitted in its judgment for the position if he so desired, or to 
give to his excellency their opinion of the qualifications of 
any persons whom he might be considering for the position. 


Respectfully submitted, 


Henry WHEELER, 


Chairman. 
Ocroser 30, 1915. 


REPORT OF THE COMMITTEE ON GRIEVANCES. 
OctToBEeR 29, 1915. 
The Committee on Grievances respectfully reports that 
thirty-nine complaints have been made during the past year. 
Fifteen of these charges involve serious allegations and on 
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investigation it has been found that the evidence submitted 
did not warrant complaints being instituted by the Bar 
Association. The remaining twenty-four complaints related 
to small matters which were adjusted without hearing by 
the Secretary or the Chairman. 

Respectfully submitted, 


L. Etmer Woop. 


REPORT OF THE COMMITTEE ON MEMBERSHIP. 
During the year the Committee has held six meetings and 
has passed favorably upon the application of forty-eight 
members of the Bar for membership in the Association. 
Respectfully submitted, 


Rospert Homans, 
for the Committee. 


REPORT OF THE COMMITTEE ON LEGAL EDUCATION. 


This report has already been distributed to the members 
in print. 


REPORT OF THE COMMITTEE ON LEGISLATION. 
This report has already been distributed to the members 
in print. 


TREASURER’S REPORT. 
SPRINGFIELD, Mass., Oct. 30, 1915. 
To the Massachusetts Bar Association: 


The Treasurer of the Massachusetts Bar Association pre- 
sents herewith his annual report. 

At the time of the last annual meeting there were 661 
active members and 45 honorary members of the Associa- 
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tion. Since then 98 new members have been elected, 3 
members have resigned, 12 have died, and 15 have been 
dropped for non-payment of dues. We now have 695 
active members whose dues are paid up to date and 34 who, 
under the provisions of the by-laws, will be dropped Janu- 
ary 1 next unless they pay before then. 

The following are statements of receipts and disburse- 
ments up to and including October 26, 1915, to which is 
appended a report of the auditors Messrs. Robert Homans 
and David A. Ellis appointed for that purpose by the 
President. 


Beveian Lawyers’ RELIEF Funp Account. 


Dr. 
Contributions received from 63 members. . . ....... $441.45 
Cr. 
May 1,1915. Paid Frederick E. Wadhams, Treasurer 
of the American Bar Associaton . . $426.45 
May 26, 1915. Paid Frederick E. Wadhams, Treasurer 
of the American Bar Association . . 15.00 
--— $441.45 
GENERAL ACCOUNT OF THE ASSOCIATION. 
Dr. 

Amount of balance from last account, Oct. 16,1914 . . . . . $4,297.19 
Received 81 Annual Dues for 1914 ......... 405.00 
Received 708 Annual Dues for 1915 . - « « « « 98,540.00 
Received 1 Annual Due for1916.......2.2.. 5.00 
Received from J. A. Lowell, Secretary, for 1 guest ticket for 

Se ek ke Se the ok Ee ee a en 5.00 
Received from John G. Faxon, agent, return premium on 

account of the cancellation of bond of Charles E. Ware, 

I. 5. es kl ee a! area & “oe eS ed 3.42 
Received interest on deposits to Oct.1,1915 . . . . . . 110.05 
Received from Charles E. Ware, balance postage account. 2.33 


$8,367.99 


Cr. 
The disbursements which are stated in detail in the report amount 
toatotalof ... kee 2 «es « » » eee 
Balenceomnhean@ ....+2+« 6 « »« « OOOG.88 


As there were about one hundred items of disbursement they are not 
printed in detail. 
The principal items of expense have been printing, the expenses of the 
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annual dinner, and the expense of sending the Legislative Bulletin to all 
members of the Association who indicated a desire to receive it. Then the 
Association has furnished the Committee on Legislation with a clerk for a 
large part of the year. The auditors have appended to this report the cer- 
tificate hereto annexed. 





Respectfully submitted, 


CHARLES H. BECKWITH, 


Treasurer. 


OcToBer 30, 1915. 
We have audited the foregoing account and find it correctly cast and 
properly vouched and that the balance stated of $2,842.33 is on deposit to the 
credit of the Massachusetts Bar Association. 


ROBERT HOMANS, 
DAVID A. ELLIS, 


Auditing Committee. 


EXpLaNaTory NOTE. 

The expenses of last year referred to above were much larger than usual. 
This was partly due to the fact that some of the items were for expenses of 
the preceding year the bills for which had not come in at the previous annual 
meeting. It was mainly due, however, to the fact that various experiments 
were tried with a view to developing the work of the Association in such a 
way as to be of greater value and interest to its members and to the public. 
A considerable part of this expense will be avoided during the coming year 


as a result of the plans outlined at the recent meeting of the Executive , 
Committee. é 


FRANK W. GRINNELL, 


Secretary. 
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THE ANNUAL BANQUET. 


ADDRESS OF HON. FRANCIS J. SWAYZE, 
ASSOCIATE JUSTICE OF THE SUPREME COURT OF NEW JERSEY. 


Mr. President, — Gentlemen of the Massachusetts Bar: 


I thank you most heartily for the very kind greeting that 
you have given me. It is what I have learned to expect in 
this city of Boston and the city upon the other side of the 
Charles. It has happened to me so often that I have come 
to feel an affection for this town and your sister town 
second only to the love I feel for my own town of Newark 
which gave me my opportunity and for my state of New 
Jersey, whose servant I am. 

I do not know whether your president knew how truthful 
he was in suggesting that perhaps I was of Massachusetts 
descent, for I am told that my ancestors left the town of 
Salem to get something to eat some two hundred and fifty and 
more years ago. Their religious views were not popular in 
I am sorry that they did not know how 
to spell their name accurately and did not learn until they 
had been settled on Long Island for something like a 
hundred years. 


that community. 


I must confess that I like this obituary poetry or obituary 
fiction in which my Brother Parker has indulged. As he 
went on putting on the strokes with that master hand of his 
I thought that I recognized some of the traits. I am not 
sure that my wife would recognize them as well, and I am 
quite sure that much of it would be greeted with laughter 
by my brethren of the New Jersey bar who know my short- 
comings so much better than I know them myself. 

I often hear lawyers from other states couple the names 
of Massachusetts and New Jersey. They tell me that out- 
side of their own courts they esteem most highly the 
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Supreme Court of the United States, the Supreme Court of 
Massachusetts, and the courts of New Jersey —and I am 
sorry to say they rank them in that order. I think perhaps 
I could improve upon that order of priority. Of one thing 
I am quite sure —that no state anywhere ever had a better 
court than the state of New Jersey had twenty-five or thirty 
years ago when I was first admitted to the bar. It is some- 
thing to have lived in the golden age of your state’s juris- 
prudence, even if you have lived through it. We have now 
reached a point where we follow the lead of the Supreme 
Court of Massachusetts. If you will look carefully through 
the New Jersey Reports of the last three or four years you 
will find an opinion of three or four lines in which we say 
that we affirm the judgment for reasons given by Mr. Justice 
Sheldon, speaking for the Supreme Judicial Court of Massa- 
chusetts, since we can add nothing by way of argument or 
authority. And Justice Sheldon has assured me to-night 
that he thinks that opinion is a very perfect specimen of a 
judicial deliverance. I may truthfully say that it is the 
most satisfactory opinion to me that I ever wrote, for the 
mistakes in it are not mine. 

While we have followed your lead in this way some of my 
neighbors here to-night seem inclined to think that you on 
Tuesday next will follow our lead and take the same course 
that the voters of our state did a week ago last Tuesday. 
I am glad to see that not all of you applauded that sugges- 
tion, for I was on the defeated side. 

New Jersey, as you know, is a conservative state ; at least 
we have always thought so until within the last four or five 
years. Sometimes I am not quite so sure about it. We have 
been conservative, however, in our courts. One of the 
courts to which I belong, which under our constitution has 
the rather long, the very excellent title of the “ Court of Errors 
and Appeals in the Last Resort in all Causes,” is the lineal 
successor of the House of Lordsin England. It so happened 
that in 1776 the upper house of our Legislature, known as 
the Legislative Council, became the chief judicial tribunal 
of the state, the court of last resort. When our new con- 
stitution was adopted in 1844 the Legislative Council gave 
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place to the Senate. But in order that a little common 
sense might still be retained in the judicial tribunals, the 
framers of that constitution carefully provided for six spe- 
cial judges in the court of last resort, and it was expected 
by them that those six judges would be laymen, and as 
those laymen were to possess all the common sense, the 
number was made six in order that they might outvote the 
Chancellor and the four justices of the Supreme Court, who 
possessed all the law. The scheme was a promising one, 
but, unfortunately, in the course of time the number of 
Supreme Court judges was increased to nine and the govern- 
ors began to appoint lawyers to the positions that were 
intended for laymen ; so, like a great many other schemes, it 
did not work exactly as it was expected. We are still, 
however, in cases of doubt, governed by the practice of the 
House of Lords. 

Then we are conservative in another way. We, I think 
alone of all the states in the Union, have preserved the right 
of trial by jury guaranteed by the constitution. That right 
is not merely a right to have a cause decided by twelve men, 
but to have a cause decided by twelve men under the direction 
of a judge. Under our practice the trial judge may express 
any opinion upon the facts of the case that he chooses, so 
long as he leaves the issue to be decided by the jury. He 
may, for instance, in a homicide case tell the jury that he 
thinks they ought to convict the defendant of murder in the 
first degree, provided he leaves it to them to say whether the 
defendant had the intention to take life and carried it out 
with deliberation and premeditation. We are careful also 
in the matter of injunction; we are careful also in proceed- 
ings for contempt; we are careful above all in questions 
involving the constitutionality of a statute, and we have 
written into our reports the very doctrine for which Pro- 
fessor Thayer contended so vigorously. The result has 
been that during the agitation of the last few years, so far 
as I know, there has been no serious popular dissatisfaction 
with the administration of the law in New Jersey. On the 
contrary, the legislature from time to time, with popular 
consent, has added to our judicial duties, administrative 
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duties and duties in connection with the election machinery 
which might well have been imposed upon other bodies. 
We are appointed for seven years at a time, but it is the 
almost unbroken custom of the state to reappoint judges 
and we have recently had a very striking instance of it. 
Last winter the term of our chief justice expired. He was 
known to be a Republican in politics; the Governor was 
known to be a Democrat. Some of the chief justice’s 
opinions had given offence to members of the dominant 
party. There was serious opposition to him even among 
the members of his own party, and great pressure was 
brought to bear upon the Governor to prevent the reappoint- 
ment of the chief justice. To the credit of both, be it said, 
the Governor resisted the pressure and reappointed the 
chief justice, to the very general satisfaction of the Bar, to 
the great benetit of the public service, and to the delight 
of his associates in the court. Such an appointment as 
that is an inspiration for the future. But if we are to 
retain popular confidence we must show that the law is a 
progressive profession as well as other professions. I do 
not believe that any thinking lawyer can consider for a 
moment the great progress made by the profession of medi- 
cine within the last fifty years without feeling a sense of 
regret that his own profession has not made a like progress. 
The profession of medicine has made that progress because 
it has been animated by a scientific spirit, and if we have 
failed it is because we have been animated by a fighting 
spirit. Wehave accomplished something. We have passed 
the Uniform Act relating to negotiable instruments and the 
Uniform Sales Act. Your association seems to be inter- 
ested in the proposed Partnership Act. But all these acts 
require a knowledge of the law behind them. As Professor 
Gray used to tell us, we must study law vertically as well 
as horizontally. And I have heard suggestions and seen 
decisions almost reached under these new uniform acts, 
codifications of the old law, quite out of harmony with any- 
thing that was ever intended. 

Let me give you one illustration of how the thing may 
sometimes work. We have, as I suppose you have, an act 
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authorizing the defense of failure of consideration in an 
action on a sealed instrument. Of course that act was not 
meant to abolish the distinction between contracts under 
seal and contracts not under seal. But it has been with 
some difficulty that we have maintained that distinction in 
our decisions. Many lawyers seem unable to discriminate 
between a lack of consideration when the parties never 
meant that there should be one, and a failure of considera- 
tion where it was meant that there should be one. It is 
only the historical sense, the ability to study the law 
vertically as well as horizontally, that enables us to reach a 
correct conclusion. 

I must not, however, at a dinner undertake to talk about 
these more important matters of the substantive law. 
There are one or two things rather in the statement of the 
law than in the law itself that it seems to me ought to be 
mentioned. Lord Reading the other night in New York 
referred to the danger that we may be overwhelmed by a 
flood of printed reports, and the danger is a very serious 
one, for the time is within sight when the Massachusetts 
Reports will reach, I suppose, three hundred, the New 
York Reports probably more, the United States Reports 
probably more, so that it becomes not only impossible for 
lawyers to keep up with the flood, but I am afraid the 
danger of misstatements of the law by judges is very much 
increased. I have heard Mr. Choate say that he would 
guarantee to find respectable legal authority for any propo- 
sition of law, no matter how absurd it might be. But he 
added that after you had exhausted the authorities —if you 
could exhaust them — whatsoever things were pure, whatso- 
ever things were lovely, whatsoever things were honest, 
whatsoever things were of good report — that’s the law. 

1 have heard lawyers cite numerous authorities for indis- 
putable propositions. A young man once began before me 
with citations from Alabama, Arizona, Arkansas, — and by 
that time I saw what was coming and suggested to him that 
possibly there was something like that in the New Jersey 
Reports. It was lost upon him and he had to go on until 
he had finished up with his citation from Wyoming. I have 
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never yet known a case won by multiplication of authorities 
and I have known many won by a simple suggestion of some 
legal principle that had been overlooked or some analogy 
that had not been thought of. 

Judges themselves are often to blame. Many of us, per- 
haps all of us, occasionally mistake the industry of the clerk 
for the learning of the judge, and multiply quotations and 
citations in our opinions until it seems to me the bar ought 
to rise and prevent the publication of the opinion. I do 
not know how it can be helped. Every pecuniary interest 
is in favor of a multiplication of reports. The publisher 
wants to sell more law books, the reporter wants royalty on 
more volumes, the lawyers want to see their names in the 
reports, and the judges want to persuade the people that 
they are doing a great deal of work, that they possess a 
great deal of learning, and they do it in this mechanical sort 
of way. Sometimes I think it would be well if some con- 
quering caliph should order the destruction of all our law 
libraries. That probably is impossible; my main hope is 
in the destructibility of the wood pulp paper upon which 
our opinions are printed. 

There is another respect in which the law suffers from a 
lack of expert work. Our statutes are not the work of 
experts. I think perhaps you do better in Massachusetts 
than we do in New Jersey. But a man who is competent 
to draw a statute is competent for any judicial or legal posi- 
tion. He must be a learned lawyer; he must be experi- 
enced in practical life; he must know how to write the 
English language; he must be willing to spend the time 
necessary to find out what the law hitherto has been. 

A few years ago we were called upon to pass upon the 
constitutionality of acts imposing an inheritance tax and 
we were forced to declare the acts unconstitutional. I was 
told that one of those decisions cost the state of New Jer- 
sey $350,000. And yet it could have been avoided if the 
draftsman of the act had merely taken the trouble to see 
what had been actually decided by other states with refer- 
ence to that sort of legislation. It is not too much to hope 
that some time or other our legislatures, instead of appoint- 
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ing young lawyers to look after statutes, as they sometimes 
do in New Jersey, will select for the position some lawyer 
of experience and ability. It would probably have to be a 
lawyer who had retired from practice, but it is perfectly 
feasible. It would save the state thousands of dollars; it 
would save litigants and lawyers and judges a vast amount 
of unnecessary work. 

Perhaps I ought not to talk so much about the law in 
times when the thoughts of all of you are turned toward 
the war now going on in Europe. Laws are silent in the 
midst of arms and both sides in the controversy there have 
departed, I fear, from established principles and from 
agreements made upon good consideration. 


** Great captains with their guns and drums 
Disturb our judgment for the hour. 
But at last silence comes.’”’ 


When silence comes the law will again prevail; the law- 
yers will again take the position which they have taken so 
often before. We ought to be proud of the work done by 


our profession in a public way. The maintenance of peace 
for over a hundred years along the thirty-five hundred miles 
of our Canadian frontier has been due to the influence of 
lawyers in Great Britain and the United States and to the 
law-abiding spirit of both nations. There is nothing more 
creditable in English judicial history than the action of 
Lord Alverstone in the Alaska boundary arbitration. Lord 
Alverstone acted as he did because he approached the con- 
sideration of the question as a trained lawyer sitting in a 
judicial capacity. We have other illustrations of great 
services rendered in a similar way by American lawyers. 
Forty-eight years ago articles of impeachment were pre- 
ferred against the President of the United States and were 
to be tried before the Senate of the United States. The 
determination of that question depended really upon whether 
the Senate would treat the question as a political question 
or as a judicial and legal question. And it is to the credit 
of the Massachusetts Bar that the argument of Benjamin 
Robbins Curtis persuaded the Senate that they were sitting 
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as a court and must deal with the question as such; and so 
we were saved from the calamity that then impended. 

Ten years later there was a contested election for the 
Presidency, and however high the passion of the time may 
have run and whatever things may have been said, we were 
saved then from a great calamity by the fact that a New 
Jersey lawyer, sitting in a judicial capacity, chose to treat 
the question as a question of law arising upon the record, 
just as he would a case between ordinary private litigants. 
And for that relief we are indebted to Justice Joseph P. 
Bradley. 

I began by coupling the names of Massachusetts and 
New Jersey. I cannot do better than close by coupling the 
names of Benjamin R. Curtis and Joseph P. Bradley, one 
from Massachusetts and one from New Jersey, to whom it 
was given to render great public service, the one as an 
advocate, the other as a judge. 
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ADDRESS OF HON. HENRY K. BRALEY, 


ASSOCIATE JUSTICE OF THE SUPREME JUDICIAL COURT OF 


MASSACHUSETTS. 


Mr. President and Brethren of the Bar: 


It is an unalloyed pleasure to join in your tribute of 
esteem and cordial welcome to Mr. Justice Swayze, an 
honored member of the Court of Errors and Appeals of the 
State of New Jersey. 

The occasion is auspicious. 

We meet in amity and our country is at peace with all 
nations. No roar of hostile cannon, or the shock of con- 
tending armies, or the agonizing cries of wounded and 
dying soldiers affright or afflict us. We are here with full 
liberty of speech and of action under laws which we our- 
selves or our forbears have framed, because governments 
derive their just powers from the consent of the governed. 
Peace! Yes, an hundred years of honorable peace between 
the inheritors of the common law which “ hath her victories 
no less renowned than war.” The changes incident to the 
development of the law before and within this period have 
been many and far-reaching. 

Lord Campbell, who in 1800 entered Lincoln’s Inn, 
described the prevailing legal thought in these words: 
“The writ of latitat was still as much venerated as the writ 
of habeas corpus, and all the arbitrary and fantastic rules 
respecting declarations, pleas, replications, rejoinders, 
surrejoinders, rebutters and surrebutters, which had arisen 
from accident or had been devised to multiply fees, or had 
been properly formed for a very different state of society, 
was still considered to be the result of unerring adminis- 
tration of justice. Antiquity was constantly vouched as an 
unanswerable defense for doctrines and procedure which our 
ancestors, could they have been summoned from their 
graves, would have condemned or ridiculed.” 

As late as 1894 Mr. Bryce wrote concerning American 
procedure and precedent: “One finds the same dislike to 
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theory, the same attachment to old forms, the same willing- 
ness to be committed to any principle which distinguished 
the orthodox type of English lawyers sixty years ago. 
Prejudices survive on the shores of the Mississippi which 
Bentham assailed seventy years ago when those shores were 
inhabited by Indians and béavers, and in Chicago —a place 
which living men remember as a lonely swamp — special 
demurrers, replications, de injuria, and various elaborate 
formalities of pleading which were swept away by the 
English common law procedure acts of 1850 and ’52, 
flourish and abound to this day!” 

In Lord Coke’s age a trial rarely took a day ; a few hours 
sufficed to put in the evidence, and a jury at once found a 
verdict. If the case was capital the condemned prisoner 
was executed at the close of the day. Dr. Bigelow says 
that Lord Coke looked “ upon the law as a confused dust- 
heap.” And at that “time, after four hundred years of 
growth, the books containing the common law might have 
been carried in a sack.” 

It would not be profitable, nor is it necessary, to enlarge 
upon the development of the law here or across the water 
from those archaic days. Whether from Coke’s time on, at 
first slowly and then with ever-increasing acceleration, the 
law developed until it became and is the resultant of con- 
flicting social and economic forces, as some jurists maintain, 
it is certain that in our day one of the most important and 
lucrative functions of counsel is to devise legal methods of 
managing large business enterprises of the most complex 
character, as well as advising upon the constitutionality of 
statutes and the law relating to freedom of contract. 
However the proposition may be phrased the law does not 
have an accepted universal meaning which can be trans- 
mitted unchanged from one generation to another. The 
common law of course has no rigid boundaries; it reflects 
the conditions of society from age to age, and if there may 
be a long level where no substantial static changes of 
society appear, the four closing decades of the nineteenth 
and the opening years of the twentieth century have shown 
that the conditions of our social order have undergone 
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important changes —and with them the ancient rules of 
law. 

Employers’ liability acts, workingmen’s compensation 
acts, and federal decisions concerning interstate commerce 
and the power of taxation by the states are familiar and 
sufficient illustrations. Problems in economics and social 
welfare, formerly supposed to be wholly within the province 
of legislative action, have been thrust upon the courts for 
decision, and, if he is to make the most of himself and be 
of the greatest benefit to the body politic, the lawyer of 
to-day must be prepared to present and discuss them 
properly upon records often so voluminous and abstruse as 
to tax to the utmost the highest powers of analysis and of 
memory. 

Has this transformation done away with the ethical 
standards governing the conduct of lawyers from the 
earliest times? We gather as a body of lawyers, neverthe- 
less we are members of the community, and by reason of 
our training and our necessary connection with the admin- 
istration of law we occupy a position which in the past has 
been potential, not merely in developing and applying the 
law to the wants and needs of a progressive commonwealth, 
but in shaping legislative and governmental policies and 
effectually influencing public opinion. 

“If I were asked,” said De Tocqueville in 1845, “where 
I placed the American aristocracy, I should reply, without 
hesitation, that it is not composed of the rich who are 
united together by no common tie, but that it occupies the 


judicial bench and bar.” If in Congress and some state 


legislatures we still have a large, if not preponderant, 
force, I agree with Bryce, who, writing in 1894, says: 
“Taking a general survey of the facts of to-day as com- 
pared with those of sixty years ago, it is clear that the Bar 
counts for less as a guiding and restraining power, tempering 
the crudity or haste of democracy, by its attachment to rule 
and precedent, than it did then.” 

The two decades which have elapsed since Bryce’s com- 
ment seem to me only to accentuate his comparison and to 
sustain his conclusion. It is a truism that, in a democracy, 
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decline in political control and authority of a class tends to 
the diminished social position of its members. 

It seems to me to be of some importance and of interest 
to inquire, What are some of the material reasons for this 
declension? The squire and the minister were the magnates 
of the country town of my boyhood, because of their intelli- 
gence, knowledge, and character. The public sentiment of 
the village was largely in their hands. If an address was to 
be delivered, urging the people to adopt some line of politi- 
cal action, the minister, if he did not preside, was instru- 
mental in the choice of a chairman, while the squire gave 
the principal talk. Very rarely indeed did they fail to 
carry a majority of their townsmen. 

But all this changed when just before the civil war the 
great anti-slavery agitation set in, which impaired the 
monopoly of public speaking enjoyed by the Bar. Few 
indeed were the members of the ministry or of the Bar to 
be found in the ranks of the early abolitionists marching 
with Garrison, Wilson, Burlingame, Whittier, Phillips, and 
Sumner. 

With the close of the civil war came great and long con- 
tinued commercial expansion, creating almost unlimited 
financial prosperity, producing first the millionaire and ulti- 
mately the multi-millionaire. It is a truism that money is 
the most concentrated form of power; and while many law- 
yers have amassed fortunes, yet as a whole the Bar never 
has been able to compete, nor can it to-day successfully 
compete, in sheer money-getting with those engaged in com- 
mercial and related pursuits. We must take things as they 
are. Is it not substantially true that social standing, even 
if it does not wholly depend upon wealth, is very largely 
determined by wealth? The law, however, has been and 
still is a profession, and I have not forgotten education as a 
part of the equipment of a lawyer and the deserved promi- 
nence which it formerly gave him. But who among us will 
deplore the fact that education has now become the birth- 
right of every Massachusetts boy and girl and is no longer 
confined to the professions? Are successful merchandising, 
beyond the dreams of avarice, and the general diffusion of 
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knowledge the sole causes for our apparent loss of power 
and guidance in civil life? 

Perhaps at the risk of being charged with giving utterance 
to mere commonplace let me put the question: What is 
the relation which every member of the Bar sustains to the 
state or body politic? You are the constituency from whose 
ranks the bench must be recruited. To you the citizen 
comes in confidence and reveals his innermost secrets ; 
domestic harmony or domestic discord, and the possible 
destruction of the home, the very foundation of the state, 
are often within your absolute determination. You can 
promote wise and remedial legislation or you can lend your 
ability and learning to obstruct the enactment of necessary 
and salutary laws. Nor is it requisite for me to point out 
that unjustifiable, special legislation should be discounte- 
nanced and legal rights should not be abused or forced 
beyond the plain bounds of justice and morality to the 
inevitable injury of the profession. Whenever and wher- 
ever a member of the Bar engages or holds himself out as 
engaging in this line of practice he gives currency to the 
unjust and untruthful criticism that the profession as a whole 
works only for hire and the services of its members are for 
sale to the highest bidder. 

It is only by steadily maintaining the fundamental stand- 
ards that we can hope to hold our own in public esteem, 
and to be recognized as a vital force for civic virtue, aiding 
the community in which our individual lives may be cast to 
maintain a status of society which demands for its citizen- 
ship far more than that its members should be simply “ law 
honest,” or honest because honesty is the best policy. 

As I look into your faces I should hesitate long before 
positively affirming that the Bar has become thoroughly 
decadent ; or, in current phrase, that the profession is so 
commercialized that the old ideals of reasonable literary 
attainments, inflexible personal integrity, ample legal learn- 
ing, loyalty to righteous living and the active support of 
everything making for sound patriotic citizenship have 
grown so enfeebled as to be reckoned little more than legen- 
dary ; well enough in the early days, when the courts of 
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New Jersey, New York, and Massachusetts were laying the 
foundations of American jurisprudence, but now rapidly 
tending to become obsolete, because no longer applicable to 
human affairs. The very purposes of this association which 
you so cordially support should be extremely efficient, as I 
have no doubt they are, in counteracting the tendency of 
which I have spoken, and preserving not merely a priceless 
legacy from the past, but the very life of the profession 
itself, to be transmitted unimpaired to those who shall 
follow us. | 

It is inevitable in human society that there should be 
periods of reaction irregular in length of time; but looking 
out into the world in the light of our high calling, in the 
light of constitutional self-government, which in full efful- 
gence shines upon every citizen alike, will you not join with 
me in saying that if shoulder to shoulder and man to man we 
loyally and steadfastly do our duty, to-morrow will be better 
than to-day ? 
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REMARKS OF HON. FRANKLIN G. FESSENDEN, 


ASSOCIATE JUSTICE OF THE SUPERIOR COURT. 


After x few preliminary remarks Justice Fessenden 
proceeded as follows : 

Of those who were on the Superior Court when I became 
a member all but two are gone. One, whose advancement 
to the higher court was a painful loss to those left, served 
with signal ability and success with us, and now has retired 
from the Supreme Judicial Court after a service of excep- 
tionable worth, in which he demonstrated the value of the 
experience gained on our court, and in which he was 
enabled to furnish rules for the guidance of those whose 
work it is to preside over trials in courts of law. And I 
know that I express the sincere wish of all when I give 
utterance to the hope that he may long enjoy the well mer- 
ited rest which is his — secure in the admiration and respect 
of those who have been fortunate in knowing him, and of 
the many in whom he has created a lasting debt of gratitude. 
Making use of the thought of the great Roman I say that I 
personally have lived more happily because I have lived 
with him. 

The other is still giving his best —and that means 
much — in his service on the higher court. Still compara- 
tively young, vigorous physically and intellectually, his life 
is aconstant contribution to the welfare of this Common- 
wealth. 

We instinctively long for those who are gone. We wish 
we had the advantages of their learning and experience, 
for they were able judges. Yet I say unhesitatingly that the 
court as at present constituted is as strong as ever. We 
must remember that it always has had jurisdiction over 
many subject matters. Gradually there have come to be 
worked out questions and causes which were not confided to 
it in former years. It is not a great many years since the 
Supreme Judicial Court found itself with more on its hands 
than it properly could care for. From time to time it has 
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been relieved from nisi prius labors, most of which have 
come to the Superior Court. Among these we may men- 
tion equity causes, capital trials, probate appeals, as well as 
other matters. Although these changes have relieved the 
Supreme Court they have increased the labors of the 
Superior Court. When I became a member the latter was 
well nigh overwhelmed with the mass which had accumu- 
lated. The work was sadly in arrears. It seemed well 
nigh hopeless to attempt to remedy the situation. Writs 
were three and four years old. Causes of action much 
older. There was great and well founded anxiety on the 
part of attorneys and the court. Many of the justices were 
worn with having labored beyond their strength; and to 
make it worse the trial lists so conflicted with each other 
that serious confusion resulted. There were the insistent 
pressure for trials and the difficulty in arranging so that the 
engagements of counsel would not prevent reasonably 
speedy trials. But with the assistance of the members ot 
the bar the court finally worked out a way which has been 
practicable and successful. Again by acts of the legislature, 
and by other means such as the workmen’s compensation 
acts, liability insurance and in other ways well known to 
you all, a very large number of causes of action have been 
taken from the trial field. Undoubtedly more will follow. 
To-day the situation is vastly better than at any time since 
my service began. I may mention that I have just finished 
a case begun within a year. When we have in mind that 
this is the beginning of the trial year there can be little 
doubt that before the year ends we shall reach for trial 
actions yet to be brought. Such was the case in our last 
year and I confidently expect that we shall excel the marked 
advance of that year. 

Great improvement has been achieved in practice and 
procedure in criminal law and inequity. In many ways great 
delays have been abolished. A mere glance at the reports 
of the decisions of the Supreme Court will show that in 
place of the numerous criminal cases which formerly occupied 
a considerable portion of the time of that court, there are 


now very few. Trivial, technical questions no longer avail 
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to check the steady progress of the administration of the 
criminal law. 

(Here Justice Fessenden cited several cases from the 
reports of the Supreme Judicial Court showing the purely 
technical character of questions raised within comparatively 
few years. ) 

The improvement in criminal pleading and practice has 
made a repetition of such objections impossible. These 
advances —and they are indeed advances — are due to the 
combined work not only of the Bench but also of the Bar. 
Pleading has been so simplified that the indictment states in 
few words the substance of the offence charged, and the 
result is a simple, sensible statement free from technicali- 
ties. The real rights of the accused are fully protected. 
The strange and almost grotesque results which formerly 
followed at times no longer can occur. 

I will not at this late hour speak further of the advance 
in equity practice. Much remains to be done. Problems 
confront the court which must be solved. The codperation 
between the bench and bar surely is greatly to be desired. 
We must push forward in the future as we have in the 
recent past. There should be improvement in procedure in 
civil cases. It is imperatively demanded. We have seen 
what can be done in criminal and equity causes. Changes 
can be made much more easily in civil. Means of checking 
unmeritorious appeals, exceptions and delays in common 
law cases and methods of bringing them to an end can easily 
be devised and should be adopted. A delay of more than 
eight years, as has happened recently, is scandalous. It is 
no credit to us that the present condition exists. There 
are other matters in which we can make advantageous prog- 
ress. I wish there were time to go over some of those. 
With united effort and with your coédperation so cordially 
given hitherto, most beneficial results can be obtained. 

I have no doubt there are those amongst you who in a 
few years can say to the young men of this association then 
to meet as we are met to-night, that improvements have 
been made in procedure and practice in common law 
actions to a greater extent than those now enjoyed by us in 
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criminal and equity causes. And I can now hear a repeti- 
tion of your laughter over the whimsical criminal law ques-_—f 
tions just cited, when the story of the crude methods to-day §& 
in vogue in some common law actions shall then be told. 

I have been asked quite often how the justices of the 
court look upon criticism of their work. We all know 
this: there always has been criticism of the court, there i 
always will be. I cannot of course speak for any courts 
but my own, and I ought to add that I speak to-night 
without authority from any of my fellow justices. But for 
my part I always have welcomed and always shall welcome 
criticism. Judges are the first to appreciate and deplore 
shortcomings in the judicial system. When I say I wel- 
come criticism I do not mean unreasonable and brutal 
attacks such as were made upon the great Chief Justice [| 
Shaw. What I have in mind are honest expressions meant [ 
to direct attention to shortcomings and to suggest practical 
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remedies. Such expressions and suggestions are not to be 
deplored. They are to be encouraged. For it will be a 
sad blow to the good work of any court when it is deprived 
of the practical help of persons willing to give them, and 
when it loses the stimulus derived from the consciousness 
that its actions are being noticed by men desirous that its 
prestige be maintained. The lawyers have a pride in the 
courts as great as that of the judges. And this necessarily 
involves the willingness of the critics to give the benefit of 
their good advice and service in the solution of the numer- 
ous problems which confront the courts and which must be 
worked out. 

Let us then be steadfast in our determination that the 
practical workings in the administration of justice shall be 
improved. It is within our power. Let us who take part 
in procedure and trial never forget that we are engaged in a 
fearfully important part of the life in this commonwealth. 
Formulating rules is indeed a most responsible and exacting 
task. But the practical carrying out and administering of 
these rules is an undertaking which demands the best there 
isin us. Careful study combined with high ideals, sturdy 
honesty and a profound appreciation of our offices as attor- 
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neys and judges, will guide our actions. The desired end 
will be reached. Our great reward will be not the mere 
pecuniary return, for that is of trifling importance, but the 
memory of our share in pushing forward the standard of 
judicial excellence. Those of you whom it has been my 
good fortune to have before me have shown these qualities. 
Instances of lapses from professional honor have been 
extremely rare. As the years roll on the memory of these 
things will be dear to us all. And this being the first 
opportunity I have had to give expression to the depth of 
my feeling towards you, permit me to say that in addition 
to this memory there will be for me an abiding sense of 
profound gratitude for your ever kind attitude toward me, 
and an enduring appreciation of your loyalty to the courts 
of this commonwealth. 





REMARKS OF HON. WILFRED BOLSTER, 
CHIEF JUSTICE OF THE MUNICIPAL COURT OF THE CITY OF 
BOSTON. 


Mr. Toastmaster, — Members of the Massachusetts Bar 
Association: 

If I had thought of apologizing for my subject — which I 
had not —the gracious introduction of the presiding officer 
would have saved me that necessity. His invitation to me 
to come here to-night was an invitation to talk “shop.” I 
realize that after the examples of oratory to which you have 
listened it may seem prosaic. The responsibility must rest 
with him, for he tells me that there is a desire on the part 
of those members particularly who do not come from the 
metropolitan district to know something of the experiment 
— and it is an experiment —that has been going on in the 
last three years in the Municipal Court of the city of 
Boston. 

That court prior to 1912 had, as most of you must know, 
the old system of an appeal vacating the entire judgment 
and ailowing an entire trial de novo. Under that system 
forty per cent of the findings of the Municipal Court were 
appealed from. Appeals from defaults and non-suits 
increased that number by half again. The futility and waste 
of that system became finally so apparent that the legisla- 
ture in 1912 passed an act which brought in the elective 


process. A party bringing an action in that court which he 


might have brought in the Superior Court waived his jury 
and his right to appeal. A defendant might remove the 
vause before trial on giving a bond in the sum of $100 and 
filing an affidavit of merit, whereupon the cause went to the 
Superior Court. It may seem unnecessary to state this, but 
I find there are those who are so lucratively employed else- 
where that they have not read the act. The great thing 
that has arisen from that legislation, and the thing that was 
of fact by the 


contemplated, is finality in the finding 
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inferior court, and one of the vital aspects, as I have said, 
is the elective principle. 

You cannot get a true perspective of the results of legis- 
lation affecting any court by any random opinion and com- 
ment, tinged inevitably by individual grievance or victory. 
It is only by a critical study of the results as they show 
themselves not only in that court but in the other courts 
affected and as they show themselves in mass that you can 
undertake to say whether the result has been good or bad. 

Now in the Municipal Court in the decade preceding that 
change the annual increase in entries was one per cent. 
Excluding about 3,000 cases of supplementary process, 
the figures ranged about 15,000 civil entries yearly. In 
1911 there were 14,700; in 1912 they rose to 15,005; in 
1913, the readjustment year, they promptly dropped 1,000 
exactly. The decline in the entry of cases was accompanied 
also by a readjustment in the class of cases brought. Where 
we used to have one tort case in seven, the remainder being 
contract, the proportion immediately changed to one case of 
tort in twelve, and that has since been the ruling figure. 
Since 1913 there has been an eight per cent increase yearly. 
The year 1914 marked a return of all the cases that were 
lost in the readjustment year and the year 1915 will give us 
an entry list of over 16,000 civil cases, the largest in the 
history of the court. 

During that time the Superior Court has gained in the 
last three years two per cent annually, but that is a gain in 
its normal business. I am speaking now only, of course, of 
civil entries, because the competition, so to speak — although 
I do not like that word —in the relations of the courts 
comes in cases which would go upon the special jury list 
for Suffolk County. Those trial lists for October are less 
than half the size to-day that they were in 1912, and I 
think that the increase — and it is an abnormal increase — 
in our court of eight per cent yearly marks a recognition of 
the increased efficiency of the court. I can ascribe it to no 
other cause. 

The experience is paralleled by one that we have had 
upon the criminal side. In 1912 the judges of the court, 
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with a view to treating under conditions less public and 
disagreeable than hitherto, and with a view to a more 
intensive treatment of the problems of wife desertion, 
established a Domestic Relations Session. In less than two 
years the number of complaints of that type doubled. Now 
nobody supposes that the number of deserters in the city 
doubled in that time. It was simply an example of that 
arm of the court functioning more efficiently. The same 
is true upon the civil side. The amount of controversy 
that community life will develop in a given period is a 
thing practically beyond the control of any court. The 
amount of that controversy that will pass through the 
courts is a matter very vital to the courts and very much in 
their control, and by their management is determined how 
much of that community controversy passes through the 
courts rather than through the byways of arbitration, unfair 
settlement, or surrender of just claims. And I for one do 
not believe that under the guise of discouraging litigation 
the path of the litigant public should be made too difficult 
through the tribunals which it has established and which it 
supports for the determination and enforcement of its rights. 

So much for plaintiffs. Now as to defendants. The 
normal percentage of appeals to all entries in the Municipal 
Civil Court used to be nine per cent plus. The removals 
are three per cent. That has been the ratio since the change 
came about. Weare more interested, however, in the cause 
of those removals. This fact appears: Under our practice, 
owing to the cessation of civil trials in the summer, the 
filing of an appearance and answer in any case entered after 
the first of June automatically stops judgment until Octo- 
ber. In each of the three years since the change. in the law 
the normal percentage of three of removed entries has, from 
mid-June to mid-August, fallen to one per cent. If the 
slight benefit that comes by a delay of judgment two or 
three months is sufficient to cause two-thirds of those 
removing to waive removal, it is a fair inference that some- 
where in the remaining one per cent the element of delay is 
still a paramount consideration. I have about come to the 
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conclusion that the desire of a defendant in such cases as we 
get, for a jury trial, is a myth. 

So far as the court itself is concerned —a question per- 
haps of secondary importance — while our labors have been 
greatly increased, we would none of us go back to the old 
system. ‘The trials now are no longer skirmishes for posi- 
tion; they are real trials. The added responsibility upon 
the judges has bred an added care that I think perhaps may 
be fairly represented by the increase in the annual bills for 
rebound lawbooks on the lobby shelves. The increase is 
substantial. 

One of the marked changes, to my mind, that has 
resulted is the change in the judicial work itself, due to the 
system of specific allegation of error. Under the old sys- 
tem everything was swallowed up in the general judgment 
and the retrial de novo in the Superior Court practically 
prevented the recurrence of questions, or at least their 
recognition, as they had arisen in the lower court. The 
good old times when the judge’s subconscious mind could 
say, “It really doesn’t make very much difference, because 
if I make an error of law no one can prove it on me, and if 
I make an error of fact the jury will fix it after all” are 
gone, and [ for one venture to say “good riddance.” The 
hour is so late that I ought not to spend much time in dis- 
cussing the work of the Appellate Division. In brief, we 
have in three years had two hundred and thirty-four cases 
before that division. Of those, thirty-nine, something like 
a sixth, have been entered in the Supreme Judicial Court 
on appeal. Of that number six have been settled before 
hearing and eight are pending, and of the remaining twenty- 
four the Appellate Division has been sustained in nineteen 
and reversed in five. 

The court does not— perhaps for some of the reasons 
that have been voiced to-night — inflict its opinions upon 
the Bar at large. We feel that the Bar has a sufticient 
number of precedents already. That, however, does not 
apply to decisions upon practice in the Appellate Division, 
which will shortly be issued in pamphlet form. 

One thing that perhaps I ought to refer to is the auto- 
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matic operation under our rules of the Appellate Division 
work. A man who seeks the attention of that division must 
either “fish or cut bait” all the time, or we put him ashore. 
The case comes up automatically upon any delayed report for 
a speeding up order from the Appellate Division — it comes 
up automatically for argument in a certain time after the 
allowance of the report. There are no comfortable eddies 
or back waters in which a party may rest. I daresay the 
Bar does not thank us for that automatic process, but I am 
quite sure that the composite plaintiff would do so if he 
knew anything about it. 

What you are chiefly interested in, as I understand, 
particularly those of you who come from the western part 
of the state, is why this process should be limited to the 
Boston court. In my judgment it should not, and it need 
not. The Boston court does forty per cent of the civil busi- 
ness of the seventy-nine police district, and municipal courts. 
There is no reason in the nature of things why an illogical 
separation of the two halves of the business should persist. 
Doubtless the Boston court has a certain advantage, because 
of its compactness, in the matter of legal review. There 
may be difficulties that will attend the extension of this 
principle to the other courts. But what we want to keep in 
mind, I think, is that those difficulties relate to a minor 
part. Only five per cent of the cases tried in the Boston 
Municipal Court ever reach the Appellate Division. The 
great work of that court is on questions of fact which never 
reach the Appellate Division. The reason that I hear 
adduced why its procedure, which apparently has succeeded 
in Boston, should not be extended to the other courts of 
first instance is a difference in the caliber of the judges. 
Now, confidentially, that is just what was said about us in 
1912, only they drew the comparison with the judges of the 
Superior Court. But is it so clear that the Boston field was 
the most fertile field for this experiment. As I said, under 
the old system appeals from our decisions used to be forty 
per cent. In the only year for which we have the figures 
the appeals from all the other inferior courts of the state were 
only thirty-two percent. I thought when I first found those 
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facts that it was due to some special conditions in Suffolk 
County that made for advantages to be derived from an 
appeal. But I looked up the other eight courts not affected 
by this change, and all tributary to the Suffolk Superior 
Court on appeal, and I found that their percentage was 
thirty-two per cent. Some allowance must, of course, be 
made for the fact that ejectment cases predominated in the 
other courts as against the Boston court — some allowance 
for the difference in jurisdictional amount, there being more 
incentive to appeal a large case — but, making all allowances 
that you will, it seems to me that there is very little in that 
comparison between the forty per cent and the thirty-two 
per cent which will give any color to the claim that the 
method which succeeded in Boston will not sueceed else- 
where. 

I want to avail myself of this opportunity to make two 
suggestions. They touch the Boston court; they suggest 
major operations in legislative surgery. A very high 
authority has recently said that the most appropriate way in 
which judges can work for legislation is through the Bar 
Association. If we in our court have worked more directly 
in the past it is because justices of the courts of the first 
instance are not often vouchsafed an opportunity such as I 
have to-night to make suggestions to an association of this 
kind. 

One suggestion is that the jurisdictional limit of the Bos- 
ton Municipal Court be, not raised, but removed. That 
may be very startling, but it is not new. The Chicago 
Municipal Court on its civil side never has had a jurisdic- 
tional limit. A jurisdictional limit in amount has logically 
no excuse for being under a system where both parties have 
an absolute choice of forum. But I put this suggestion 
chiefly upon grounds of economy. I can understand the 
system that says that litigants of a given class shall not go 
into a court where the burdens on the public are dispropor- 
tionately large, but my mind refuses to grasp the logic of a 
system which says that a given class of liti 
into the more expensive court. 


gation must go 


Now what are the figures? The operating cost per civil 
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entry in the Boston Municipal Court, outside of judicial 
salaries and, of course, overhead charges equivalent to rent 
and the like, is $1.56 per case, and $1 of that comes back 
as an entry fee. The cost per case entered in the Superior 
Court for Suffolk County, excluding judges’ salaries and 
jurors’ fees, is over $25. The clerical cost alone is over 
$10 per case. If you add judges’ salaries and jurors’ fees 
it comes to nearly $40 per case. It seems to me that any 
system which says that parties who are willing to go into 
the court that carries the lesser public cost shall not go 
there, is a sheer and indefensible waste of public money. 
Just as we lawyers are apt to overestimate, I think, the 
relative importance of legal review over issues of fact, so 
we are liable to keep prominent in our minds the question 
of trials and forget the cases that never come to trial. 
The Municipal Court only tries one in eight of its entries, 
the Superior Court scarcely more than one in six of its 
civil law entries. The large bulk of the entries in both 
courts are cases brought not for the determination of dis- 
puted rights but for the enforcement of known rights. The 
proper handling of such cases in the courts is just as 
important to community well-being as the correct trial of 
causes. When you come to deal with large numbers of 
these cases, in thousands, putting little tax upon the judi- 
cial but much upon the clerical force, it seems to me the 
public has a right to say that those cases shall be handled in 
a court which can handle them with as little public cost as 
possible consistently with the safety of litigants. A good 
deal of the discrepancy in the cost—and I think it is 
‘ather startling when you come to consider it — comes 
from judicial and other salaries; but very much more from 
our abbreviated record system, a system, by the way, 
which the Chicago Municipal Court adopted bodily, and 
which they have since advertised as saving to the taxpayers 
of that city over two hundred thousand dollars a year. 
When you come to deal in large numbers the taxpayers’ 
burden is considerable. 

The other suggestion that I want to make relates to 
criminal business. I think that the elective feature now 
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obtaining upon the civil side should be extended to the 
criminal side. All the causes which under the old system 
of civil trials, with its judgments vacated by a hundred 
dollar appeal bond, made the Municipal Court a court of 
little weight and less respect are at work upon the criminal 
side, with the added feature that the appeal is there, not an 
appeal to the Superior Court but an appeal to the District 
Attorney. I am not attacking the management of that 
office by the present or any past incumbent; I am attacking 
the system which permits the practice. The appeal in 
ninety-nine cases out of one hundred is not an appeal from 
the finding of guilt, it is an appeal from the sentence — a 
thing not within the purview of any constitutional guaran- 
tee that relates to a jury trial. In a given year, of two 
thousand four hundred cases in the aggregate which were 
appealed from a sentence of fine in the lower court, there 
were just one hundred and thirty-one retrials. The others 
of course were settled out of court for all practical pur- 
poses. I think a system that permits such settlements 
out of court instead of in court is one that sooner or later the 
community will have to reckon with. If I had the remak- 
ing of the law in this regard I would provide that a defend- 
ant pleading not guilty should have a right and an unquali- 
fied right of instant removal to a jury court; that if he 
chose not to remove but to take his trial before a judge in the 
lower court, he should have no right of appeal either from 
the finding of guilt or from the sentence. But to eliminate 
the personal equation of the man on the bench, and as a 
step toward that much-to-be-desired uniformity in the dis- 
position of criminal cases — which, however unattainable it 
may be in its full perfection, is yet a thing to be striven for 
in approximation —to accomplish those objects I would 
create a tribunal of three in the Municipal Court to which 
any party upon sentence might go immediately for summary 
rehearing, saving questions of law which might arise 
through the Appellate Division; but I would provide that 
that rehearing board, after the manner of the English Court 
of Criminal Appeal, should have the power not only to 
affirm or decrease but to increase the sentence. 








AN ANSWER TO THE PROPOSAL THAT THE SUPE- 
RIOR COURT BE ABOLISHED AND THE SUPREME 
COURT ENLARGED. 


At the end of Mr. Thompson’s discussion at the annual 
meeting, of the question of efficiency in the trial courts of the 
state, which is printed in this number, he suggests 


“the abolition of the Superior Court, the enlargement of 
the Supreme Court and the conferring upon that court of 
full nist prius jurisdiction to be exercised by a division 
under the general supervision of the whole court.” 


The writer does not intend to enter upon the delicate question 
of the present relative efficiency of the great trial court of the 
state. Mr. Thompson sets high standards of character, capacity 
and training as ideals to be permanently maintained and con- 
stantly referred to in testing the qualifications of possible 
appointees to the bench. These ideals are none too high in this 
generation, when the great economic test of the twentieth cen- 
tury resulting from the increase of a heterogeneous population 
as predicted by Macauley in 1829 is being applied to the govern- 
ment of laws and consequently to the character and capacity of 
lawyers in the great republic. It cannot be seriously disputed 
that there is an obvious tendency to deterioration in the Massa- 
chusetts bar resulting from the prevalent good-natured laxity 
which characterizes from time to time the attitude of the bar in 
general, the legislature, the executive and consequently the gen- 
eral public toward professional standards. The writer has already 
expressed elsewhere in detail * to the members of the association 
the reasons for his conviction that unless there is a marked 
change in this attitude in the near future, serious and lasting 
injury to the most vital interests of the state and its citizens 
will result, both in the actual weakening of the bar, and con- 
sequently of the bench, and in the loss of prestige for the state 
before the American bar and intelligent laymen all over the 
country. 





* Appendix to Report of Committee on Legislation for 1915, pp. 35-63, 
especially pp. 58-63. 
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When such a condition of affairs exists it is a time for the 
free and frank expression of convictions by members of a “ fear- 
less and enlightened bar ” in the interest of the public. 

Looking at the matter in this light, however much we may 
agree or differ with this or that portion of Mr. Thompson’s 
address, his sincerity, his candor, and his courage in expressing 
his convictions under a high sense of professional obligation, 
regardless of other considerations, will command the respect of 
all thoughtful members of the bar. But whether his diagnosis 
of conditions is concurred in by other members of the bar or not, 
his proposed remedy, shown by the quotation at the beginning of 
this note, challenges prompt and direct criticism by those who do 
not agree with it as a practical measure. 

It is perhaps needless to say that the views in this note are 
expressed solely as the personal views of the writer and not in 
any sense as an Officer of this association. 

Assuming, merely for the sake of argument, that Mr. Thomp- 
son’s diagnosis is correct, the suggested remedy of abolishing 
the Superior Court and creating one large Supreme Court is an 
application of the plan of unified judicial systems, suggested in 
various ways by leading thinkers and students of the rapidly 
developing conditions in this country. This plan of unification 
with all its advantages both from a theoretical and practical point 
of view, is formulated, as the writer understands, as a general 
standard to be borne in mind when studying.and testing the exist- 
ing judicial system in any particular community. The writer does 
not understand that such a plan is suggested as necessarily the 
best practical plan to be adopted suddenly as a whole in any 
particular community, regardless of other elements in such a 
community which bear upon the stability of any system, whether 
existing or proposed. In judging of the relative values and 
practical consequences, whether of existing or proposed sys- 
tems, in so vital and delicate a part of the body politic as the 
administration of justice, “the perspective of a detached vision ” 
is important, as pointed out by the late E. R. Thayer in his dis- 
cussion of “Judicial Administration.” Looking at the present 
question in such perspective, is not one of the most striking 
facts of controlling importance, the deep-seated respect of the 
people of Massachusetts, after more than a century of experience, 
for the Supreme Judicial Court of Massachusetts? That court 
has stood as a small court for more than one hundred and thirty 
years and appeals to the imagination of the people in a way that 
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no court invented by the most able and justly eminent modern 
thinkers would or could do. 

In the writer’s judgment it would seriously injure the cause of 
justice in Massachusetts to throw away the respect and prestige 
of that court as a small court, standing upon a tower of respect 
which it has taken more than a century to build. 

Lord Bramwell, in answer to some argument or other, once said: 


“Tt is like saying that if you build a tower and put a 
house on top and then take away the tower you will have a 
castle in the air.” 





Accordingly, the writer respectfully submits that it would be a 
mistake to increase the numbers of the Supreme Court. The 
gradual approach to a more unified system of courts may be 
brought about in other ways without sacrificing what is so valu- 
able in the present system. This Association has presented a 
bill which is one step in that direction, however gradual a step 
it may be. 

The address of Chief Justice Bolster printed in this number 
indicates other steps toward unification in connection with the 
lower courts of the state. Still other steps will, doubtless, be 
suggested from time to time. 

It is such measures, adapting the principle of closer and more 
effective codperation to the existing system without violent 
structural change, which are most likely to insure the future main- 
tenance of Massachusetts standards in the administration of jus- 
tice without interrupting the continuity of business or to any 
serious degree changing business abruptly, in such a way as to 
cause confusion at the bar, and challenge and increase uninformed 
or prejudiced popular criticism of the courts. 

Accordingly, whatever view men may take as to existing 
courts, it is submitted that, taking men and conditions as they are 
and as they will continue to be from time to time, there is no 
practical reason for expecting that the abolition of the Superior 
Court and the enlargement of the Supreme Court would be an 
advantage to the community, and there are very practical reasons 
for expecting that such a course would be a very decided disad- 
vantage. The general average of appointments to a small high- 
est court is likely to be higher than the average of a large court. 

But all members of the bar who follow the developments of 
the profession both in this state and in the country in general, 
with any interest, will agree with Mr. Thompson when he urges 
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“members of the bar to strive to create in every way within 
their power a more enlightened public sentiment as to the vital 
importance of the executive function of appointing judges, , 
and the importance of making every effort to secure the intel- 
lectual and moral qualifications essential to the efficient adminis- 
tration of justice.” 

That the development of a judicial system in an old community 
like Massachusetts, with its variety of general and local points of 
view, must necessarily be gradual in the opinion of the men who 
suggest a unified system as a standard is indicated by the clos- 
ing sentences of Professor Pound’s recent article on “The Admin- 
istration of Justice in a Modern City ” * as follows : 


“ Finally, we must not be in too great a hurry. 

The social interest in scientific administration of justice is 
much greater than the public commonly conceives. We 
must not overturn what has been built up by judicial experi- 
ence. We must rather learn how to use it. The social sci- 
ence of to-day is largely unlearning that of yesterday. We 
must not bring our law so thoroughly up to date to-day that 
it will be out of date to-morrow.” 


Frank W. GRINNELL. 


THE EXPERIMENTAL DEVELOPMENT OF EARLY 
MASSACHUSETTS COURTS. 

In the foregoing pages Chief Justice Bolster gives an account 
of the work of his court under the present system of appeals 
which explains with authority the facts leading to the plan pro- 
posed by this Association to extend the system to the other lower 
courts in the state. Fora detailed discussion of the plan see 
Report of Committee on Legislation for 1914, pp. 27-48, and 
Report for 1915, pp. 5, 6, and Circular No.1 of that Committee 
for 1915, p. 5 

In view of the fact that some members of the Bar hesitate 
about trying an experiment, even when it has been successfully 
tested, the following account of the development of courts at the 
beginning of the nineteenth century is reprinted from the “ Law 
Reporter ” for December, 1839: 

“In 1802, the Hon. Thomas Dawes resigned the office of a 
Judge of the Supreme Judicial Court, and accepted contemporane- 





* Harvard Law Review for February, 1913. 
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ously the vacant offices of Judge of Probate and Judge of the 
Municipal Court. He presided in the latter court just twenty 
years. . . . In his valedictory address to the grand jury, 
entered of record in January Term, 1822, he spoke of himself and 

of the Municipal Court as follows : 
“¢ Prior to 1800, there had been no instance, in Massachusetts, : 
of trials by a single judge, assisted by jurors. Some of our sister ; 
. 





states had adopted with eminent advantage, the English plan of 
jurisprudence, of having a single judge to perform the duties of a 
court, subject to the revision of a greater number. Massachusetts, i 
attached to her ancient habits, had been averse to such a system ; 
not considering that what was sufficient in her infancy had 
become inadequate as her population had multiplied. To ascer- 
tain the public sentiment, whether such a system was proper for 
this Commonwealth, her legislators were induced by the justices 
of the then Supreme Judicial Court, to try the experiment, and 
to create a Municipal Court of one judge in this county, for the 
trial of only such offences as had before been cognizable by the 
numerous Justices of Sessions. , 

““¢ About five years after the establishment of the Municipal 
Court, no complaint having been expressed to the legislature of any 
inconvenience arising from the jurisdiction of a single judge, they 
modified the Supreme Judicial Court into the present form, so 
that five judges might be sitting in five different counties at the 
same time, their respective doings being subject to a revision of 
the whole bench. . . . Accordingly the legislature by their 
very brief Act of 27th February, 1813, extended the jurisdiction 
of the Municipal Court to all cases not affecting life, saving to 
the convicted their right of appeal. The Act was penned by the 
celebrated Theophilus Parsons, and an attested copy was sent to 
me as I was sitting in this court, without having before heard 
that such an Act had been in contemplation.’ ” 




































THE LEGISLATIVE HISTORY OF THE STATUTE 
RELATIVE TO CHARGING JURIES (R.L., Cuap. 173, 
Sec. 80). 







In view of the references to this subject in some of the 
addresses printed in this number the following may interest the 
bar : 









Prior to 1860 our courts exercised their full common law 
powers in charging juries. 

Chief Justice Parker said in 1830 in Com. v. Child, 10 Pick. 
at p. 256 : 

“We know of no rule requiring the judge to conceal his 
opinion. He is to comment upon the evidence. Is he to do 
it merely stating that one witness says this thing and another 
witness says that? Has he not power to say this evidence 
is weak and that evidence is strong ? ” 


The story of the change in the state practice appears to be as 
follows : 

The Commissioners of 1858 on the consolidation of the statutes 
made their report to the Legislature of 1859, and, as usual, a 
joint committee of the Legislature was appointed to consider the 
report. Instead of confining the powers of this committee to the 
work of revising the report, merely as a consolidation of the laws 
since the last revision of 1836, the Legislature inserted in the 
Resolve the clause : 


“with power to propose such amendments and alterations in 
existing laws, as such committee may deem expedient.” 


This committee reported to the Special Session of 1859 more 
than two thousand amendments of the Commissioners’ report, 
and in the Act relating to the Courts was the following new 
short section : 


“The Courts shall not charge juries with respect to mat- 
ters of fact, but they may state the testimony and the law.” 


It does not appear to have been suggested by the Commis- 
sioners or by any of the printed reports of subcommittees, but it 
appears in the general report of the committee. There does not 
seem to have been any general discussion of it and it was adopted 
along with the consolidated mass of law in the General Statutes, 
as Section 5 of Chapter 115, now R.L., Chapter 173, Section 80. 

In the “Preliminary Treatise on Evidence at the Common 
Law” in the chapter on “ Law and Fact in Jury Trials,” at page 
188, the late James B. Thayer calls attention to Lord Coke’s way 
of generalizing in regard to the functions of the court and jury 
in such a way as to be misunderstood with the following results : 

“ Accordingly he sometimes gets quoted in this country 
for a doctrine that would have amazed him or any other 
English judge, from the beginning down; namely, for the 
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notion that the court of common law has no right to indicate 
to the jury its own views of the facts. See, for example, 
the dissenting opinion of Daniel, J., in Mitchell v. Harmony, 
13 Howard, 115, 141-148. This doctrine has widely found § 
expression in the statutes of our States. ‘In 1796 the § 
North Carolina legislature amended the common-law rule by § 
prohibiting judges from expressing an opinion on the facts.’ 
Walter Clark, in 4 Green Bag, 457, 472, who quotes the §& 
excellent adverse comments on this practice, by Ruffin, J., ff 
in State v. Moses, 2 Dev. 452. . . . It is not too much Jf 
to say of any period, in all English history, that it is impos- 
sible to conceive of trial by jury as existing there in a form 
which would withhold from the jury the assistance of the | 
court in dealing with the facts. Trial by jury,in sucha J 
form as that, is not trial by jury in any historic sense of §& 
the words. It is not the venerated institution which 
attracted the praise of Blackstone and of our ancestors, but 
something novel, modern, and much less to be respected. 

In the Federal courts the common-law doctrine on this 
subject has always held. ‘In the Courts of the United 
States, as in those of England, from which our practice was 
derived, the judge, in submitting a case to the jury, may, at 
his discretion, whenever he thinks it necessary to assist them 
in arriving at a just conclusion, comment on the evidence, 
call their attention to parts of it which he thinks important, 
and express his opinion upon the facts. . . . The power 
of the courts of the United States in this respect is not con- 
trolled by the statutes of the State forbidding judges to 
express any opinion upon the facts.’ Gray, J., for the court, 
in Vicksburg, ete., R.R. Co. v. Putnam, 118 U.S. 545, 553 
(1886). And so MeLanahan v. Ins. Co., 1 Pet. 170, 182 
(1828), and Simmons v. U.S., 142 U.S. 148, 155 (1891). In 
U.S. v. Phil. and Reading R.R. Co., 123 U.S. 1138, 114 
(1887), the court said: ‘ Trial by jury in the courts of the 
United States is a trial presided over by a judge with 
authority, not only to rule upon objections to evidence, and 
to instruct the jury upon the law, but also, when in his 
judgment the due adminjstration of justice requires it, to 
aid the jury by explaining and commenting upon the testi- 
mony, and even giving them his opinion upon questions of 
fact, provided only he submits those questions to their 
determination.’ ” 
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Cf. also Partelow v. Newton & Boston St. Ry., 196 Mass. 24, 
and other cases cited in Mr. Thompson’s address in this number. 
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PROPOSED CONSTITUTIONAL AMENDMENT AS 
TO TAXATION. 


The following proposed amendment passed the legislature this 
year and has been officially certified and deposited in the office of 
the secretary of the Commonwealth, as required by Section 20 of 
Chapter 3 of the Revised Laws, and if agreed to by the next 
general court, in the manner provided by the Constitution, must 
be submitted to the people. It was accidentally omitted from 
the report of the secretary of the Committee on Legislation : 


ARTICLE OF AMENDMENT. 


Article IV of section I of chapter I of Part the Second 
of the constitution of the commonwealth is hereby amended 
by striking out the words “ proportional and”, in the eigh- 
teenth line thereof. 


In this connection compare the taxation amendment adopted 
by the people at the November election of this year, which is 
printed on pages 109, 110 of the Report of the Committee on 
Legislation of this Association for 1915, and see also pp. 132,133 
of the same report. 














CANONS OF PROFESSIONAL ETHICS 


ADOPTED BY 
THE MASSACHUSETTS BAR ASSOCIATION 


OCTOBER 30, 1915 


Tue American Bar Association at its thirty-first annual meet- 
ing held at Seattle, Wash., on August 27, 1908, adopted thirty- 
eight canons of professional ethics. The Massachusetts Bar 
Association at its annual meeting held at Boston on October 30, 
1915, adopted the thirty-three canons of professional ethics 
which follow. The adoption of these canons was recommended 
by the Executive Committee after the report of a Special Com- 
mittee, the subject having been under the consideration of the 
committees for several years. A copy of these canons was mailed 
to every member of the Association in advance of the meeting 
of October 30, 1915, in connection with the notice of the meet- 
ing, stating that the matter would be acted upon, and the 
canons were adopted at the meeting of the Association without 
a dissenting vote. 

They are substantially in accord with the canons of the Ameri- 
can Bar Association. They are the same in substance as the 
code of the Bar Association of the City of Boston, and it is 
expected that that Association will amend its code in January, 
1916, to make it identical in both form and substance. 
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MASSACHUSETTS BAR ASSOCIATION. 


CANONS OF PROFESSIONAL ETHICS. 


Tue Massachusetts Bar Association adopts the following 
Canons of Ethics not because they are supposed to specify 
and define a lawyer’s duties at every turn in the progress of 
every cause or in all the relations of his professional life, but 
because they form a code sufficiently explicit for general use, 
and because the principles which underlie them, though im- 
perfectly or only partially expressed, are those by which a law- 
yer’s conduct should in all circumstances be governed. 


I. 
THE DUTY OF THE LAWYER TO THE COURTS. 


It is the duty of the lawyer to maintain towards the Courts 
a respectful attitude, not for the sake of the temporary incum- 
bent of the judicial office, but for the maintenance of its supreme 
importance. Judges, not being wholly free to defend themselves, 
are peculiarly entitled to receive the support of the Bar against 
unjust criticism and clamor. Whenever there is proper ground 
for serious complaint of a judicial officer, it is the right and duty 
of the lawyer to submit his grievances to the proper authorities. 
In such cases, but not otherwise, such charges should be 
encouraged and the person making them should be protected. 


Il. 
THE SELECTION OF JUDGES. 


It is the duty of the Bar to endeavor to prevent political 
considerations from affecting the selection of judges. It should 
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protest earnestly and actively against the appointment of those 
who are unfit; and it should strive for the appointment of those 
who are properly qualified and are willing to forego other em- 
ployments, whether of a business, political, or other character, 
which may embarrass their free and fair consideration of ques- 
tions before them for decision. The aspiration of lawyers for 
judicial position should be governed by an impartial estimate 
of their ability to add honor to the office, and not by a desire 
for the distinction the position may bring to themselves. 


Ill. 
ATTEMPTS TO EXERT PERSONAL INFLUENCE ON THE COURT. 


Marked attention and unusual hospitality on the part of 
a lawyer to a judge, uncalled for by the personal relations of 
the parties, subject both the judge and the lawyer to miscon- 
structions of motive and should be avoided. A lawyer should 
not communicate or argue privately with the judge as to the 
merits of a pending cause, and he deserves rebuke and denun- 
ciation for any device or attempt to gain from a judge special 
personal consideration or favor. A self-respecting independence 
in the discharge of professional duty, without denial or diminu- 
tion of the courtesy and respect due the judge’s station, is the 
only proper foundation for cordial personal and official relations 
between Bench and Bar. 


IV. 


WHEN COUNSEL FOR AN INDIGENT PRISONER. 


A lawyer assigned as counsel for an indigent prisoner ought 
not to ask to be excused for any trivial reason, and should always 
exert his best efforts in behalf of the accused. 


V. 
THE DEFENSE OR PROSECUTION OF THOSE ACCUSED OF CRIME. 
It is the right of the lawyer to undertake the defense of a 
person accused of crime, regardless of his personal opinion as 
to the guilt of the accused; otherwise innocent persons, victims 
only of suspicious circumstances, might be denied proper de- 
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fense. Having undertaken such defense, the lawyer is bound 
by all fair and honorable means to present every defense that 
the law of the land sanctions, to the end that no person may be 
deprived of life or liberty but by due process of law. 

The primary duty of a lawyer engaged in public prosecution 
is not to convict, but to see that justice is done. Suppressing 
facts or secreting evidence which might be of assistance to the 
accused is highly reprehensible. 


VI. 
ADVERSE INFLUENCES AND CONFLICTING INTERESTS. 


It is the duty of a lawyer to disclose to the client all his re- 
lations to the parties and any interest in or connections with 
the controversy which might influence the client in choosing 
or continuing to employ him as counsel. 

It is unprofessional to represent conflicting interests except 
by express consent of all concerned, given after a full disclosure 
of the facts. Within the meaning of this canon a lawyer repre- 
sents conflicting interests whenever his duty to one client may 
require or lead him to do anything that may injure the cause 
of his other client or to leave undone anything that might 
advance it. 

The obligation to represent the client with undivided fidelity 
does not end with the matter in which the lawyer may have 
been employed. Thenceforth the lawyer must refrain not only 
from divulging the client’s secrets or confidences, but also from 
acting for others in any matters where such secrets or confidences 
or knowledge of the client’s affairs acquired in the course of the 
earlier employment can be used to the former client’s disad- 
vantage. 


VIL. 
PROFESSIONAL COLLEAGUES AND CONFLICTS OF OPINION. 


A client’s proffer of assistance of additional counsel should 
be generously entertained and the matter should be left to the 
determination of the client. A lawyer should decline associa- 
tion as colleague if it is objectionable to the original counsel, 
but if the lawyer first retained is relieved, another may come 
into the case. 





When lawyers jointly associated in a cause cannot agree as 
to any matter vital to the interest of the client, the conflict 
of opinion should be frankly stated to him for his final deter- 
mination. His decision should be accepted unless the nature 
of the difference makes it impracticable for the lawyer whose 
judgment has been overruled to codperate effectively. In 
this event it is his duty to ask the client to relieve him. 

Efforts, direct or indirect, in any way to encroach upon the 
business of another lawyer are unworthy of those who should 
be brethren at the Bar; but, nevertheless, it is the right of any 
lawyer, without fear or favor, to give proper advice to those 
seeking relief against unfaithful or neglectful counsel, generally 
after communication with the lawyer of whom the complaint 
is made. 


VIII. 
ADVISING UPON THE MERITS OF A CLIENT’S CAUSE. 


A lawyer should endeavor to obtain full knowledge of his 
client’s cause before advising thereon, and he is bound to give 
a candid opinion of the merits and probable result of pending 
or contemplated litigation. The miscarriages which occur 
through miscalculations of counsel, surprises in evidence, the 
fallibility of juries, the errors made sometimes even by judges 
and through other ‘rough chances of the law,” all admonish 
the lawyer not to assure his client too boldly of success, espe- 
cially when his employment may depend on his giving such 
assurance. Whenever the controversy will admit of fair ad- 
justment, the client should be advised to avoid or to end the 
litigation. 


IX. 


NEGOTIATIONS WITH OPPOSITE PARTY. 


A lawyer should not communicate upon the subject of con- 
troversy with a party represented by counsel, much less should 
he undertake to negotiate or compromise the matter with him, 
but should deal only with his counsel. It is particularly in- 
cumbent upon the lawyer to avoid everything that may tend 
to mislead a party not represented by counsel, and he should 
not undertake to advise him as to the law. 
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X. 
ACQUIRING INTEREST IN LITIGATION. 


The lawyer should not purchase any interest in the subject 
matter of the litigation which he is conducting. 


XI. 
DEALING WITH TRUST PROPERTY. 


Money of a client or trust property coming into a lawyer's 
possession should always be reported promptly, should never 
be used by him for a private purpose and should not be exposed 
to risk by being commingled with his own. 


XII. 


FIXING THE AMOUNT OF THE FEE. 


In fixing fees, lawyers should avoid charges which overvalue 
their advice and services, as well as those which undervalue 
them. A client’s ability to pay cannot justify a charge in excess 
of the value of the service, though his poverty may require a 
less charge, or even none at all. The reasonable requests of 


brother lawyers, and of their widows and orphans without 
sufficient means, as well as of all other helpless persons, should 
receive special and kindly consideration. 

In determining the amount of the fee, it is proper to consider: 
(1) the time and labor required, the novelty and difficulty of 
the questions involved, and the skill requisite properly to con- 
duct the cause; (2) whether the acceptance of employment in 
the particular case will preclude the lawyer’s appearance for 
others in cases likely to arise out of the transaction, and in 
which there is a reasonable expectation that otherwise he would 
be employed, or will involve the loss of other business while 
employed in the particular case or antagonisms with other 
clients, provided that such circumstances are known to the 
client at the outset; (3) the customary charges of the Bar for 
similar services; (4) the amount involved in the controversy 
and the benefits resulting to the client from the services; (5) 
the certainty or the uncertainty of the compensation; and (6) 
the character of the employment, whether casual or for an es- 


‘ 





tablished and constant client. No one of these considerations 
in itself is controlling. They are mere guides in ascertaining 
the real value of the service. 

In fixing fees, it should never be forgotten that the profession 
is a branch of the administration of justice and not a mere 
money-getting trade. 


XIII. 
CONTINGENT FEES. 

A lawyer should not undertake the conduct of litigation on 
terms which make his right to reasonable compensation con- 
tingent on his success, except when the client has a meritorious 
cause of action but no sufficient means to employ counsel unless 
he prevails; and a lawyer should never stipulate that in the 
event of success his fee shall be a fixed percentage of what he 
recovers or a fixed sum, either of which may exceed reasonable 
compensation for any real service rendered. 

Such practices tend to corrupt and discredit the Bar. Law- 
yers who try to get business by charging nothing unless they 
succeed, even though they leave the size of their fees to be de- 
termined by the amount and character of their services, are 
constantly tempted to promote groundless and vexatious suits. 
Those who go further and bargain that, if successful, their fees 
shall be fixed sums or percentages are not only apt to become 
public pests, but are in constant danger of abusing or betraying 
their own clients. When making such a bargain the lawyer's 
superior knowledge and experience give him an advantage 
which tempts him to overreach his client. By making it, he, 
in effect, purchases an interest in the litigation. Consequently, 
unhappy conflicts between his own and his client’s interest, 
in respect to the settlement or conduct of the suit, are always 
likely to arise; his capacity to advise wisely is impaired; and he 
is beset by the same temptations which beset a party to be 
dishonest in preparation and trial. 


XIV. 


SUING A CLIENT FOR A FEE. 


Controversies with clients concerning compensation should 
be avoided by the lawyer so far as may be compatible with 
8 





hould 
- with 


his own self-respect, and lawsuits against clients should be 
resorted to only to prevent substantial injustice or imposition. 


XV. 
HOW FAR A LAWYER MAY GO IN SUPPORTING A CLIENT’S CAUSE. 


Nothing operates more certainly to create or to foster popular 
prejudice against lawyers as a class and to deprive the pro- 
fession of that full measure of public esteem and confidence 
which belongs to the proper discharge of its duties than does 
the false claim, often set up by the unscrupulous in defense of 
questionable transactions, that it is the duty of the lawyer to 
do whatever may enable him to succeed in winning his client’s 
cause. 

The lawyer owes “‘entire devotion to the interest of the client, 
warm zeal in the maintenance and defense of his rights, and the 
exertion of his utmost learning and ability,” to the end that 
nothing be taken or be withheld from him save by the rules 
of law legally applied. No fear of judicial disfavor or public 
unpopularity should restrain him from the full discharge of 
his duty. But it is steadfastly to be borne in mind that the 
great trust of the lawyer is to be performed within and not 
without the bounds of the law. The office of attorney does 
not permit, much less does it demand of him for any client, 
violation of law or any manner of fraud or chicane. He must 
obey his own conscience and not that of his client. 


XVI. 


ASSERTION OF LAWYER’S PERSONAL BELIEF. 


It is improper for a lawyer to assert in argument his personal 
belief in his client’s innocence, in the truthfulness or untruth- 
fulness of a witness, or in the justice of his client’s cause, that 
belief being neither competent evidence nor fair argument. 


XVII. 
RESTRAINING CLIENTS FROM IMPROPRIETIES. 


A lawyer should use his best efforts to restrain his client from 
doing anything which is improper, particularly in his conduct 
towards the courts, judicial officers, jurors, witnesses, or the 
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opposite party. If the client’s wrongdoing be serious and per- 
sistent, the lawyer should withdraw from the case. 


XVIII. 
ILL FEELING AND PERSONALITIES BETWEEN ADVOCATES. 


Clients, not lawyers, are the litigants. Whatever may be 
the ill-feeling existing between clients, it should not be allowed 
to influence counsel in their conduct and demeanor toward 
each other or toward parties in the case. All personalities and 
all colloquies between counsel which cause delay and promote 
unseemly wrangling should be avoided. 


XIX. 
TREATMENT OF WITNESSES AND LITIGANTS. 


A lawyer should treat witnesses and adverse parties with 
civility, fairness, and due consideration, and he should never 
minister to the malevolence or prejudices of a client in the con- 
duct of a cause. The client cannot be made the keeper of the 
lawyer’s conscience in professional matters. He has no right 
to demand that his counsel shall abuse the opposite party or 
indulge in offensive personalities. Improper speech is not 
excusable on the ground that it is what the client would say 
if speaking in his own behalf. 


XX. 


APPEARANCE OF LAWYER AS WITNESS FOR CLIENT. 


When a lawyer is to be a witness for his client, except as to 
merely formal matters like the attestation and custody of an 
instrument, he should leave the trial of the case to other counsel. 


XXII. 


NEWSPAPER DISCUSSION OF PENDING LITIGATION. 


Newspaper publications by a lawyer as to pending or antici- 
pated litigation may interfere with a fair trial in the courts and 
otherwise prejudice the due administration of justice. Gen- 
erally they are to be condemned. If the extreme circumstances 
of a particular case justify a statement to the public, it is 
unprofessional to make it anonymously. 
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XXII. 
PUNCTUALITY AND EXPEDITION. 


It is the duty of the lawyer, not only to his client but also 
to the courts and to the public, to be punctual in attendance, 
and to be concise and direct in the trial and disposition of causes. 


XXIII. 
CANDOR AND FAIRNESS. 


The conduct of the lawyer before the Court and with other 
lawyers should be characterized by candor and fairness. 

It is not candid or fair for the lawyer to misquote or distort 
the contents of a paper, the testimony of a witness, the language 
or argument of opposing counsel, or the language of a decision 
or a text-book; or knowingly to cite as authority a decision that 
has been overruled, or a statute that has been repealed; or in 
argument to assert as a fact that which is not supported by 
evidence, or to distort or misrepresent facts in taking the state- 
ments of witnesses, in drawing affidavits and other documents, 
or in the presentation of causes. 

A lawyer should not offer evidence which he knows the Court 
should reject, in order to get the same before the jury by argu- 
ment for its admissibility, nor should he address to the judge 
arguments upon any point not properly calling for determination 
by him. Neither should he introduce into an argument addressed 
to the Court remarks or statements intended to influence the 
jury or bystanders. 

These and all kindred practices are unprofessional and 
unworthy of an officer of the law charged with the duty of 
aiding in the administration of justice. 


XXIV. 


ATTITUDE TOWARD JURY. 


Attempts to curry favor with juries by fawning, flattery, or 
pretended solicitude for their personal comfort are unprofes- 
sional. Suggestions of counsel looking to the comfort or con- 
venience of jurors, and propositions to dispense with argument, 
should be made to the Court out of the jury’s hearing. A lawyer 
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must never converse with jurors about a pending case, and should 
avoid communicating with them even as to matters foreign to 
the cause. 


XXV. 
RIGHT OF A LAWYER TO CONTROL THE INCIDENTS OF THE TRIAL, 


The lawyer must be allowed to decide as to incidental mat- 
ters pending the trial not affecting the merits of the cause nor 
prejudicial to the rights of the client, such as reasonable accommo- 
dation to opposing counsel, agreeing to an extension of time for 
signing a bill of exceptions, filing or answering interrogatories, 
and the like. In such matters the client has no right to demand 
that his counsel shall be illiberal, or do anything repugnant to 
his own sense of honor and propriety. 


XXVI. 


TAKING TECHNICAL ADVANTAGE OF OPPOSING COUNSEL; AGREE- 
MENTS WITH HIM. 


A lawyer should not ignore settled customs or practice of 
the Bar, or of a particular Court, even when the law permits, 
without giving timely notice to the opposing counsel. As far 
as possible, important agreements affecting the rights of clients 
should be reduced to writing; but it is dishonorable to avoid 
performance of an agreement fairly made because it is not re- 
duced to writing, even though that be required by statute or 
rules of Court. 


XXVII. 
PROFESSIONAL ADVOCACY OTHER THAN BEFORE COURTS. 


A lawyer may render professional services in pressing claims 
before departments of government or in obtaining or preventing 
the passage of legislation upon the same principles which justify 
his appearance before Courts and subject to the same rules of 
ethics. In appearing for a client before any legislative or other 
body, or in approaching a member of the legislature, it is not 
only unprofessional but highly reprehensible for him to conceal 
his attorneyship, or to use any means other than fair argument 
to influence action. 
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XXVIII. 


| to ADVERTISING, DIRECT OR INDIRECT. 











The most worthy and effective advertisement possible, even 
for a young lawyer, and especially with his brother lawyers, is 
the establishment of a well-merited reputation for professional 






























a capacity and fidelity to trust. This cannot be forced, but must 
nat- be the outcome of character and conduct. The publication 
— or circulation of ordinary simple business cards, being a matter 
imo- of personal taste or local custom, and sometimes of convenience, 
, for is not per se improper. But solicitation of business by circulars 
ries, or advertisements, or by personal communications or interviews, 
nand not warranted by personal relations, is unprofessional. Indirect 
it to advertisement for business by furnishing or inspiring newspaper 
comments concerning causes in which the lawyer has been or 
is engaged, or concerning the manner of their conduct, the mag- 
nitude of the interests involved, the importance of the lawyer’s 
positions, and all other like self-laudation defy the traditions 
SREE- and lower the tone of our high calling and are intolerable. 
ice of 
rmits, XXIX. 
\s far STIRRING UP LITIGATION, DIRECTLY OR THROUGH AGENTS. 
clients ‘ . ‘ : 
onan It is unprofessional for a lawyer to volunteer advice to bring 
ot a a lawsuit, except in rare cases where ties of blood, relationship, 
ate a or trust make it his duty to do so. Stirring up strife and liti- 
gation is not only unprofessional, but it is indictable at common 
law. It is disreputable to hunt up defects in titles or other 
causes of action and inform thereof in order to be employed to 
bring suit, or to breed litigation by seeking out those with claims 
-_ for personal injuries or those having any other grounds of ac- 
claims § tion in order to secure them as clients, or to employ agents or 
venting § runners for like purposes, or to pay or reward, directly or in- 
justify § directly, those who bring or influence the bringing of such cases 
rules of § to his office, or to remunerate policemen, court or prison officials, 
yr other § physicians, hospital attachés or others who may succeed, under 
t is not § the guise of giving disinterested friendly advice, in influencing 
conceal § the criminal, the sick and the injured, the ignorant or others, 
gument § to seek his professional services. A duty to the public and to 


the profession devolves upon every member of the Bar having 
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knowledge of such practices upon the part of any practitioner 
immediately to inform thereof to the end that the offender may 
be disbarred. 


XXX. 
UPHOLDING THE HONOR OF THE PROFESSION. 


Lawyers should expose without fear or favor before the 
proper tribunals corrupt or dishonest conduct in the profession, 
and should accept without hesitation employment against a 
member of the Bar who has wronged his client. Counsel in 
the trial of a cause where perjury was committed, who has suf- 
ficient evidence of the crime within his reach or control, owes 
the profession and the public a duty to lay the matter before 
the prosecuting authorities. The lawyer should aid in guarding 
the Bar against the admission to the profession of candidates 
unfit or unqualified because deficient in either moral character 
or education. He should strive at all times to uphold the honor 
and to maintain the dignity of the profession and to improve 
not only the law, but the administration of justice. 


XXXII. 
JUSTIFIABLE AND UNJUSTIFIABLE LITIGATIONS. 


The lawyer must decline to conduct a civil cause or to make 
a defense when convinced that it is intended merely to harass 
or to injure the opposite party or to work oppression or wrong. 
His appearance in Court should be deemed equivalent to an 
assertion on his honor that in his opinion his client’s case is 
one proper for judicial determination. 


XXXII. 


RESPONSIBILITY FOR LITIGATION. 


No lawyer is obliged to act either as adviser or advocate for 
every person who may wish to become his client. He has the 
right to decline employment. Every lawyer upon his own re- 
sponsibility must decide what business he will accept as counsel, 
what causes he will bring into court for plaintiffs, what cases 
he will contest in court for defendants. The responsibility for 
advising questionable transactions, for bringing questionable 
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suits, for urging questionable defenses, is the lawyer’s responsi- 
bility. He cannot escape it by urging as an excuse that he is 
only following his client’s instructions. 


XXXII. 
THE LAWYER’S DUTY IN ITS LAST ANALYSIS. 


No client, corporate or individual, however powerful, nor 
any cause, however important, is entitled to receive any service 
or advice which countenances disloyalty to the law whose minis- 
ter the lawyer is, or disrespect of the judicial office which he is 
bound to uphold, or corruption of any person exercising a 
public office or private trust, or deception or betrayal of the 
public interests. By rendering any such improper service the 
lawyer merits stern condemnation. He advances the honor 
of his profession and the real interests of his client when he 
renders service or gives advice tending to impress upon the 
client exact compliance with the strict principles of law and 
morals. Above all, a lawyer will find his highest honor in a 
deserved reputation for scrupulous fidelity to private trust and 
public duty, with the vigor and openness of an honest man and 
a patriotic and loyal citizen. 











